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opinion about a burning issue? Want to

you think? comment on articles or RECOVERY itself?
Please contact me on recovery@r3.org.uk.
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s I write this column, the news is rightly dominated by the appalling

and atrocious events happening in Ukraine. Our industry’s thoughts
and prayers go out to all those affected by this conflict, including

n3 n“ “ u nl those professionals within our organisations within Ukraine with whom we

have worked. We are reminded how lucky we are to be where we are and to

have the security that we have to do what we do.
GONFEHENGE With the sanctions that are resulting from Russia’s invasion of Ukraine,
there is bound to be an increase in investigations of company’s and
looking Io “]e Fulure ir.l(.iividual’s assets, as well as the continued stress on the economy caused by
rising costs, inflation and interest rates. One way to alleviate that stress on
S - the public purse is to ensure the recovery of money due from government

18 20 an 2022 Covid-19 support schemes. ' o . -
I QE"‘M““‘ Es-m-l-E w“mslm As we come out of the Covid-19 restrictions, this edition focuses on

the theme of fraud, which often goes hand in hand with insolvency. Matt
;’ - f — . . e
A = J' £ ) o ¥ Fritzsche and Raymond Man summarise research providing insights and
o el 3 ; tips on fraud detection starting on page 14 and Carmel King and Samantha
Street look at crypto fraud (trigger warning: there is a picture of a spider!)
on pages 18-19 (with a spider on the contents page too).

Bringing together the insolvency and Mark Wilson, Hannah Drozdz and John Lamb look at the liability of
restructuring community, R3's annual auditors for directors’ fraud (pages 20-22), Dr Stephen Hill explains how
conference provides exceptional face-to-face . . .
netwarking over 2 days and insightful content to detect fraud from a laptop (pages 24-25) and Richard Palmer highlights
focusing on the latest developments which the role IPs have to recover fraudulent bounce back loans on page 27.

will drive the UK profession over the coming
years.

The end of March should see the end of Covid-19 restrictions on
landlords, but just before that happens, the new arbitration scheme for
rent arrears comes into force. Mathew Ditchburn tells you what you need to
know in the legal update on pages 6-8.

Could restructuring plans become more viable for SMEs? Sorca
McGeown suggests they can following the case of Amicus Finance (pages
42-43) and Caroline Sumner gets the views of Teneo, Pinsent Masons and
*  Resolving Rent Arrears? The Commercial Sandton Capital in a round table on the topic on pages 44-46.

Rent Arrears Arbiration Scheme Any Derby County fans out there? If you want to know why your club has
not been bought out of administration yet, Rebecca Andrews Walker may

“EARLY BIRD” REG'STRAT'ON have the answer on pages 48-49.

Programme highlights include:
Insights from the Judiciary
Insolvency Service Update

Restructuring Plans for the Mid-Market

CLOSES 31 MARCH! As always. at this time of year, we pl.lblish the JIEB results (pages 29-31).
Congratulations to all successful candidates.
WWW.RSANNUALCONFERENCE.COM A bumper, and informative, edition, which will hopefully provide some

light relief from current world events.

NEIL SMYTH is a partner at Mills & Reeve
and is the editor of RECOVERY.
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PRESIDENT’S COLUMN

President’s column

In his final column as R3 president,
some of the highlights of his two-year term of office.

hen I took over the presi-

dency from Duncan Swift

in 2020, R3 was a very

different beast. The pan-

demic meant we had to
change. And change we did.

We've become more agile and more
innovative, and we moved from our old
headquarters to a smaller, more mod-
ern office that’s more suitable for flexible
working.

We’ve launched the Training Acade-
my, which in its first year offered online
courses in everything from an introduction
to insolvency through to personal brand
development.

We’ve run five very successful virtual
conferences — taking our established events
like the Annual Conference and SPG
Forum online, and delivering new ones
like the Fraud Conference (in partnership
with the Fraud Advisory Panel and INSOL
Europe) and the Scotland Forum.

And through our Back to Business UK
campaign, we’ve helped educate individ-
uals and directors of businesses about the
benefits of early engagement, and part-
nered with organisations like the Institute
of Directors to secure a commitment from
the business secretary around HMRC'’s
approach to the tax debts of businesses
affected by Covid-19.

When | took over the
presidency from Duncan
Swift in 2020, R3 was a
very different beast. The
pandemic meant we had
to change. And change we
did.

A foundation for the future
We’ll continue to build on the last two years’
achievements over the next 12 months.
We’ll keep campaigning on the profes-
sion’s behalf as businesses look to recover
from the pandemic and bounce back from
the effects of the latest set of restrictions.
We are building on the success of the
Training Academy - adding in-person
courses to the virtual ones that have worked
so well so far.
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And we’ll keep bringing the communi-
ty together to discuss the latest issues and
trends, and to re-establish old connections
and make new ones.

Our conferences are a huge part of that.
And we’re counting down to this year’s
Annual Conference — our first in-person
conference since the SPG Forum in 2019.

The 2022 Annual Conference will
explore areas such as how HMRC’s chang-
ing approach to restructuring is evolving,
the financial future of the education sys-
tem, and the new commercial rent arrears
arbitration scheme.

We’ve worked hard to bring some top
speakers together to discuss the issues the
profession will face over the next year, and
I'm looking forward to hearing what they
have to say and getting the community
together again.

Launching R3’s new faculties

One thing I, like other R3 presidents, was
keen to do when I took office was to broad-
en the R3 community. And after nearly
two years of work behind the scenes, I'm
delighted to announce we’re launching
three new faculties.

The first, the public service faculty, will
help us build a better understanding of the
world of restructuring in publicly funded
organisations, and will be chaired by Mal-
colm Weir of the Pension Protection Fund.

The second, the restructuring facul-
ty, will help R3 gain deeper insight into
the world of restructuring, and will be
co-chaired by two big beasts of the restruc-
turing world: Adam Gallagher of Simpson
Thacher & Bartlett LLP and Joe O’Connor
of AlixPartners.

And the third, the special situations
faculty, will give us an insight into the fra-
ternity which, in my view, underpins the
new procedures introduced by the Corpo-
rate Insolvency and Governance Act 2020.
I'm delighted that Matthew Flower of FRP
Advisory and Felix Connolly of the Enact
Fund have agreed to co-chair it.

Bringing these constituencies closer to
R3 and building a dedicated home for them
will allow us to tailor our offering for peo-
ple working in these areas, gain new input
in areas of policy we haven’t previously had,
and build engagement with people who will
be at the core of some of the profession’s
critical areas of work over the next few years.

I'm really looking forward to working
with everyone involved and seeing the con-
tribution these new groups make to R3 and
its work on the profession’s behalf.

looks back at

We’ll keep campaigning

on the profession’s behalf
as businesses look to
recover from the pandemic
and bounce back from the
effects of the latest set of
restrictions.

A new face at the top

This column will have a new author in the
next issue: R3’s new president, Christina
Fitzgerald. Christina and I have worked
together on council, and during her many
years as chair of R3’s London and South
East region, and I'm really excited to see
where she takes R3 during her presidency.

As for mine, it’s been a great ride, folks.
Helping to steer R3 through the pandem-
ic has been one of the most challenging
and exciting experiences of my career,
and I want to thank the R3 staff and my
colleagues on the executive committee for
their help and support over the last two
years.

It's been a challenge, but I've worked
with some brilliant people and I think we
can be proud of what we achieved for R3
and for you in that time.

But all good things must come to an
end. And once I become a past president,
I'm going to have a little more time to
spend on my hobbies: music, motorbikes
and reading.

And to complete my CPD. My current
book of choice on that front is Company
Voluntary Arrangements: Law and Practice,
which is co-edited by Elaine Nolan, an old
friend of mine, and is well worth a read if
you're interested in this particular area of
insolvency...

COLIN HAIG

is the president

of R3 and head of
restructuring at Azets.

membership@r3.org.uk
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any commercial landlords

and tenants have been

unable to reach an agree-

ment on rent arrears that

relate to periods of en-
forced lockdown or restricted trading dur-
ing the Covid-19 pandemic. To tackle this,
in November 2021 the UK government
published the draft commercial rent (Coro-
navirus) bill, which sets out a framework
for an unprecedented binding arbitration
scheme to deal with certain rent arrears ac-
crued by business tenants during the pan-
demic.

The backdrop

At the outset of the pandemic in March
2020, parliament quickly intervened with
the Coronavirus Act 2020, introducing a
series of legislative restrictions designed to
protect business tenants defaulting on their
rental obligations by restricting the reme-
dies available to landlords: forfeiture and
commercial rent arrears recovery (CRAR)
were essentially made no longer available
for Covid-related arrears.

This was followed in June 2020 with the
Corporate Insolvency and Governance Act
2020, curtailing the use of winding-up pro-
ceedings to recover debts, and landlords
were generally left with the option of either
issuing court proceedings or negotiating a
compromise solution with the tenant, such
as arent reduction or deferral. The govern-
ment encouraged such arrangements and
in June 2020 issued guidance in the form
of “The code of practice for commercial
property relationships during the Covid-19
pandemic’ (which was subsequently updat-
ed in April 2021).

However, for many, rent arrears have
continued to accrue and remain outstand-
ing. In some cases, this may be due to the
landlord’s stance that a tenant should pay
the rent if they can afford it, even if they have
been prevented from using the premises for
a period of time. Possibly, there may be con-
cerns that deferred rent will never be paid if
the tenant subsequently enters an insolven-
¢y process. In other cases, the tenant may be
reluctant to disclose commercially sensitive
financial information to the landlord to sup-
port its request for a rent concession. The
result is that many arrears positions remain
unresolved, and the temporary restrictions
on landlords’ remedies are due to end later
this month as the UK continues to lift out of
the pandemic.

What does the scheme mean for
arrears?

The new arbitration scheme, expected to
come into force on or around 25 March
2022, ringfences certain Covid-19 arrears
as ‘protected rent debts’. It applies to all
business tenants in occupation of relevant
premises in England and Wales adverse-
ly affected by coronavirus, meaning that
they were required to close all or part of
their premises or business due to Covid-19
restrictions. Either the landlord or the ten-
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ant may refer the case to an arbitrator to
consider how to deal with all protected rent
arrears arising out of or in connection with
a lease. These include rent, service charg-
es, interest, VAT and any sums a tenant is
obliged to pay to a landlord to top up a
rent deposit, as long as those arrears relate
to a ‘protected period’ and the tenancy was
adversely affected by coronavirus.

What is the protected period?

A protected period is the period during
which the tenant’s premises or business was
subject to restrictions as a result of Covid-
19. In all cases, the protected period is
deemed to start on 21 March 2020 and it
lasts until the earlier of (a) 18 July 2021 in
England (7 August 2021 in Wales) and (b)
the last day on which the tenant’s business
was subject to restrictions. For non-essen-
tial retailers in England, for example, this
means that the protected period ended
on 12 April 2021. The scheme does not
contemplate multiple protected periods,
so it seems that tenants who were able to
open temporarily without restrictions for
a period but were then subject to further
restrictions can treat the whole of the peri-
od as a protected period.

Protected periods include any time
during which any ‘specific coronavirus
restriction’ applied to the business. In the
case of hospitality, this will include peri-
ods during which venues were allowed to
operate but with limits on the numbers
attending.

The scheme does not apply to tenants
who voluntarily chose to close or restrict
their business where they were not required
to do so by law.

Many arrears positions
remain unresolved, and the
temporary restrictions on
landlords’ remedies are due
to end later this month as
the UK continues to lift out
of the pandemic.

Is the scheme mandatory?

Business secretary Kwasi Kwarteng has
made clear that the government encourag-
es landlords and tenants to ‘keep working
together to reach their own agreements
ahead of the new laws coming into place’.
The scheme is intended as a backstop
where negotiations have not resulted in any
agreed solution.

However, the draft bill imposes a new
moratorium on all landlord’s remedies for
recovering protected rent debts, including
court proceedings. Any proceedings that
were issued before 10 November 2021

LEGAL UPDATE

(when the draft bill was published) fall out-
side the scheme and may continue. Any
proceedings issued on or after that date
must be stayed if requested by the tenant.
The moratorium continues the prohibition
on forfeiture and CRAR for protected rent
debts. A landlord may also not present a
winding-up petition against a tenant or
their guarantor on the grounds that they
are unable to pay a protected rent debt. This
means that a landlord would be entitled to
present a petition during the moratorium
period based on unpaid rent that falls due
outside of the protected period, even if the
tenant has referred a protected rent debt to
arbitration. No bankruptcy petition can be
presented by a landlord based on a demand
or debt claim for protected rent served or
issued between 10 November 2021 and the
end of the moratorium period.

The moratorium also catches rent
deposits and prevents a landlord from
withdrawing any part of a deposit to satisfy
a protected rent debt and then requiring
the tenant to top it up again.

The moratorium is effective for six
months from when the scheme comes
into force, unless a referral to arbitration
is made during that period, in which case
it applies until the arbitration is conclud-
ed. There will be no further protection for
tenants who fail to apply for arbitration of
protected rent debts during that six-month
window.

So, while there is no mandatory require-
ment to use the scheme, landlords will in all
cases continue to see their remedies serious-
ly curtailed potentially for at least six months
from the introduction of the scheme, even if
no referral to arbitration is made.

Also, the general law of appropriation
that allows creditors with multiple debts
from the same debtor to apply payments to
whichever debt they chose at their discre-
tion (unless the debtor specifies which debt
the payment is for) is disapplied under the
scheme. Where a tenant makes any unspec-
ified payments to a landlord during the
moratorium period, the landlord must first
apply those payments towards any unpro-
tected debts which fall outside the scheme
before they are applied to any protected
rent debt. This anti-avoidance mechanism
prevents landlords from deliberately reduc-
ing the amount of protected rent debt
that could be subject to an award by an
arbitrator.

The referral to arbitration
Either the landlord or the tenant may refer
a protected rent debt to arbitration dur-
ing the six-month period starting on the
date when the scheme comes into force
(although the draft bill includes provision
to extend that period beyond six months).
The government is setting up a register of
arbitrators for the scheme that is expected
largely to be populated by accountants and
surveyors.

The party wishing to refer the protect-
ed rent debt to arbitration must first send

Spring 2022 | RECOVERY
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a letter of notification to the other with an
initial settlement proposal. The scheme
envisages that a response and any coun-
ter-offer should then be provided within 14
days. There are then a further 14 days for
the parties to take stock, after which either
party may refer the matter for arbitration.
The referral should include the applicant’s
proposal for settlement and append any
supporting evidence. The responding
party is then entitled to provide their coun-
ter-proposal within 14 days. Both parties
may submit final revised proposals within
28 days of their initial proposal.

Where a tenant has already compro-
mised Covid-19 arrears under a company
voluntary arrangement (CVA), individual
voluntary arrangement (IVA), scheme of
arrangement or restructuring plan, it is
not entitled to refer those compromised
arrears to arbitration. The drafting of the
bill appears to suggest that this includes
any arrangements implemented prior to
the scheme coming into force where any
compromises apply to rents during the
protected period.

The draft bill only contemplates refer-
rals to arbitration being made by landlords
or tenants. Therefore, any tenant’s guaran-
tor will not, it seems, be entitled to make
a referral. They will, however, benefit from
the moratorium on landlords’ remedies
for protected rent debts, and if the tenant
refers the protected rent debt to arbitra-
tion and the arbitrator awards a reduced
or deferred rent, it appears that the guar-
antor’s liability will be similarly reduced or
deferred.

If the parties reach a compromise agree-
ment for a protected rent debt outside of
the scheme, ie by agreeing to write off,
reduce or defer any protected rents, then
they are not entitled to refer the same rent
to an arbitrator under the scheme. Argu-
ably, this applies to agreements entered
into before the new scheme comes into
force, in which case it creates the slightly
odd result that protected rent debts can-
not be referred to arbitration even where a
rent concession was agreed in, say, 2019 for
commercial reasons entirely unconnected
with Covid-19.

Once a referral is made, the process is
legally binding on both parties and the
arbitrator’s award is final and binding. The
grounds for appeal are limited.

The arbitrator’s balancing act

Only tenants with viable businesses (or,
more accurately, businesses which would
be viable but for the arrears of protected
rent) are intended to benefit from the arbi-
tration. The first task for any arbitrator
will be to assess the viability of the tenant’s
business.

The draft bill does not define this
concept, but a new version of the code of
practice, which was published at the same
time as the draft bill, provides guidance
to arbitrators on the factors to take into
account. These include the performance
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of the business since March 2020, wheth-
er financial support has been received by
way of government assistance, and expert
evidence from accountants. The code rec-
ognises that ‘if a tenant business has not
been able to pay any rent since restric-
tions were lifted, this may be evidence
that the tenant business is not viable’ in
which case they should not benefit from
the scheme. This was no doubt intended to
be an incentive for tenants to start paying
post-pandemic arrears.

While there is no mandatory
requirement to use the
scheme, landlords will in

all cases continue to see
their remedies seriously
curtailed potentially for at
least six months from the
introduction of the scheme,
even if no referral to
arbitration is made.

What relief is available?

Assuming that the tenant has an other-
wise viable business, the starting point for
an arbitrator is that the tenant should be
required to pay any protected rent in full
and without delay. However, the arbitrator
may grant relief from the protected rent
debt in accordance with the principles of
preserving, or restoring and preserving,
the viability of the tenant’s business while
preserving the landlord’s solvency. Put
another way, the arbitrator cannot grant
relief to the tenant if that means forcing the
landlord into insolvency.

The arbitrator will be able to write off,
reduce or defer the whole or any part of
a protected rent debt, although the maxi-
mum timeframe in which an arbitrator can
order any rent to be paid is 24 months. The
tenant’s viability is to be judged as at the
time of the arbitrator’s award, meaning,
of course, that there is no guarantee that
it will still be viable by the time that any
deferred rents come to be paid.

The arbitrator’s power to determine
which relief is appropriate is exercisable
against the final proposals submitted by
the parties. If both of those proposals are
consistent with the above principles, the
arbitrator must follow the proposal which
is most consistent. If only one proposal is
consistent with the principles, the arbitrator
must make the award set out in that propos-
al. It is only if neither proposal is consistent,
or the parties do not submit any proposals,
that the arbitrator may determine the relief
that they consider to be most appropriate to
meet the relevant principles.

After the arbitration award

The draft bill does not provide for any
enforcement of an award if the tenant fails
to comply with it, leaving the landlord
with the prospect of having to enforce it
through the courts. There is no ability to
reassess the award to consider changes in
the circumstances (worsening or improv-
ing) of the tenant or the landlord. As the
arbitrator has the power to defer payment
of rent for a maximum of 24 months, a
landlord may find itself facing long defer-
rals on rental payments and not be able to
take any action when faced with a tenant
whose financial health continues to dete-
riorate (as long as they keep up with rent
payments).

A tenant cannot propose any CVA, IVA,
scheme of arrangement or restructuring
plan to compromise the whole or part
of any protected rent debt that has been
referred to the arbitration scheme for the
period from the making of the referral
until 12 months after an arbitrator’s award
or dismissal of the reference. This could
produce the unintended result of encour-
aging more tenants to propose such an
arrangement to compromise protected
rent debts before any referral arbitration
is made.

The award and the arbitrator’s reasons
for making it must be made publicly avail-
able. This could have wider repercussions
for the parties, eg in relation to credit
insurance, entering into new supply con-
tracts, retaining employees or breaching
their financial covenants if the arbitrator
makes a finding which throws doubt upon
the viability of their business or solvency.

SUMMARY

e Anticipated to come into force on or
around 25 March 2022.

e Relief may be available for Covid-
19 arrears (writing off, reducing or
deferring in whole or in part) if:

v/ Business tenant in England and
Wales

v Affected by Covid-19 restrictions

v Arrears fall in a protected period

v Viable business (or would be
viable with relief)

v Solvent landlord

Moratorium on landlords’ remedies

for protected rent debts.

Six-month deadline to apply for

arbitration and there will be no

protection if deadline missed.

MATHEW DITCHBURN
is a partner at Hogan
Lovells and head of the
real estate disputes
team.
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LEGAL UPDATE

Tim Bignell answers your insolvency queries.

What is the regulatory and judicial
Qapproach to challenges made in

respect of insolvency practitioners’
conduct?

While some commentators consider

IP regulation to be more relaxed

than comparable professions, the
rustlings of a wind of change are stirring.

A report from the All Parliamentary
Party Group on Fair Business Banking
entitled ‘Resolving insolvency: restoring
confidence in the system’ (the report),
published in September 2021, makes for
uncomfortable reading for the profession
focusing, as it does, on mounting difficul-
ties both in terms of adverse public opinion
and complaints against IPs.

The report remarks that over the last
ten years 8,000 complaints have resulted
in only five IPs losing their licences. It
also highlights a number of long-stand-
ing concerns around i) perceived secretive
pre-administration  appointments, i)
conflicts of interest, and 1iii)) a lack of
transparency, (particularly in respect of
the outcomes of administrations). No
one escapes criticism. Controversially, the
report goes so far as to assert that ‘even the
most senior insolvency practitioners, from
the most well-regarded firms in the coun-
try, will break the rules when large fees are
on offer’.

It also addresses complaints made to
the profession’s regulatory bodies about
conflicts of interests. It references with
disapproval Grant Thornton’s decision to
accept appointments as administrators in
the Wonga and Greenshill Capital admin-
istrations, in circumstances where the
firm had previously provided those same
companies with restructuring and audit
services.

The conclusion reached
is that the regulatory
framework is inadequate
and that the court’s
approach to the conduct
of IPs is ‘hands-off’.

Editor membership@r3.org.uk

Complaints
e

Drawing conclusions?
The report also looks at the court’s
approaches to IPs’ (mis)conduct and con-
siders such cases as Davey v. Money and Hyde
v. Ballon. Both cases involved proceedings
against IPs where misfeasance and negli-
gence claims were brought against them
as office-holders. In both cases, the claims
against the professionals were, however,
rejected by the court.

The conclusion reached is that the reg-
ulatory framework is inadequate and that
the court’s approach to the conduct of IPs
is ‘hands-off’. It maintains that reform is
long overdue and makes a number of rec-
ommendations which are:

1. a conflict of interest ban where IPs have
been involved in pre-appointment work
for the interested party for two years
before the appointment

. a single regulatory authority with an
ombudsman

3. putting a code of ethics on a statutory

footing.

4. establishing a centralised database that

records the outcomes of administrations

5. implementing further rule changes to

provide greater clarity on procedures.

N

A salutary reminder

Although the report is critical of the court’s
light-touch approach to claims against IPs,
there are occasional exceptions. In the
future it is undoubtedly going to become
more difficult for IPs, but there are exam-
ples here and now of where the courts come
down particularly hard for reasons that are

A case in point is the
decision in Vegas Investors
IV LLC v. Shinners, a
salutary reminder of the
dangers of assuming that
the court will always tend
towards leniency in dealing
with complaints against
IPs.

not immediately obvious. A case in point
is the decision in Tegas Investors IV LLC v.
Shinners, a salutary reminder of the dan-
gers of assuming that the court will always
tend towards leniency in dealing with com-
plaints against IPs.

In that case, the court ordered the
removal of the administrator from office
on the application of an aggrieved credi-
tor in the face of the administrator’s open
offer to the court to resign. It was held by
the court that where investigations were
required into a pre-pack sale in order to
ascertain whether breaches of duty, by
either the directors or the office-holders,
had prevented other options being pur-
sued or had resulted in a sale at an under
value, that requirement alone was sufficient
to necessitate the office-holder’s removal.
The court did not need to decide one way
or another whether any claims against the
office-holders actually existed in order to
remove them from office.

Vegas Investors is therefore the authority
for the proposition that an administrator
can be removed from office in certain cir-
cumstances even when, ultimately, they did
nothing wrong.

TIM BIGNELL is a
partner at Howard
Kennedy.
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LEGAL UPDATE

Recent case summaries

The latest insolvency update from

Levi Solicitors LLP v. Wilson & JKR Proper-
ty Development Ltd [2022] EWHC 24 (Ch)
A creditor brought an appeal against the
admission of another creditor’s proof of
debt. The applicant, Levi Solicitors LLP,
was the major creditor of the company,
having a debt in excess of £760,000. That
debt had been duly proved and admitted
by the supervisor at the time that the com-
pany entered into a CVA. Subsequently,
JKR Property Development Ltd sought to
prove for a debt in excess of £185,000. That
proof was also admitted by the supervisor.
Levi Solicitors LLP sought to challenge the
admission of the debt.

Much of the case is given over to a
consideration of the alleged debt, which
involved a number of issues arising out
of the construction of a JCT contract and
the interaction of adjudication under
the Housing Grants, Construction and
Regeneration Act 1996 with the insolven-
cy regime.

However, the interesting and signifi-
cant point concerned the burden of proof.
Where a proof of debt has been admitted
and one of the other creditors is dissat-
isfied, who bears the burden of proof? Is
it the proving creditor, so that they must
prove their debt afresh, or is it the dis-
satisfied creditor, who must prove that
the office-holder was wrong to admit the
debt? Until this case, there was no author-
ity on the point.

The creditor does not have
to show that the office-
holder was wrong to make
the decision that they did
on the evidence that was
before them.

Fancourt J found that the burden of
proof was on the proving creditor.

The reasoning turns on the nature
of the exercise before the court. In the
more common form of application, the
office-holder has rejected the proof. The
dissatisfied creditor therefore brings
an application for the decision to be
reversed or varied. Crucially, the hearing

membership@r3.org.uk

before the court is not an appeal against
the office-holder’s decision. That is, the
creditor does not have to show that the
office-holder was wrong to make the deci-
sion that they did on the evidence that was
before them. Rather, the court considers
whether the debt has been proved on the
basis of all the evidence available at the
hearing. The burden of proving the debt
is on the creditor.

Fancourt J applied similar reasoning
to the less common situation where the
application is made by another creditor.
Although the party who has brought the
application is different, the review mecha-
nism is the same: the court is not hearing
an appeal from the office-holder’s deci-
sion, but is considering the matter from
scratch in light of all the evidence made
available for the hearing. Since the review
procedure is the same, the burden of proof
must be the same. It is therefore for the
proving creditor to satisfy the court that
the debt should be admitted.

Elser v. Sands [2022] EWHC 32 (Ch)

This case, too, concerned proofs of debt
and the burden of proof, this time in the
context of creditors voting to approve an
IVA for Mr Rory McCarthy. At the meet-
ing, claims amounting to about £13m were
represented. The approval was passed by
£10.5m to £2.8m, where the 75% threshold
was £9.75m.

One of the creditors was dissatisfied
with the decision of the nominee to admit
three claims for voting purposes. Those
claims were for £4.1m, £2.3m and £3m. If
any one of those claims had been excluded
from voting, the meeting would not have
approved the IVA.

The meeting itself had been conten-
tious. The creditor who later made the
application was represented at the meet-
ing by a solicitor, who embarked on a series
of questions designed to cast doubt on the
validity of the three disputed debts. Hav-
ing heard the questions and the responses,
the nominee admitted the debts for voting
purposes and marked them ‘objected to’.

On the hearing before Chief ICC
Judge Briggs, there was an intense focus
on the burden of proof. That was prompt-
ed by the sketchy details of the debts that
had been provided to the creditor and Mr
McCarthy’s track record of providing vague
statements that often failed to differentiate
between himself and corporate vehicles
under his control.

The creditor who later
made the application

was represented at the
meeting by a solicitor, who
embarked on a series of
questions designed to cast
doubt on the validity of the
three disputed debts.

The application was framed so as to
seek the reversal of the nominee’s decision
to admit the debts, on the basis that the
debts were variously not truly debts but
investments or that they were insufficient-
ly evidenced. The court therefore had to
consider the burden of proof: was it for the
applicant to show that there was a material
irregularity in the decision (following the
wording of r15.35 of the Insolvency (Eng-
land and Wales) Rules 2016), or was it for
the creditors whose alleged debts under-
lay the decision to prove those debts to the
satisfaction of the court?

For similar reasons to those of Fancourt
J, Chief ICC Judge Briggs found that the
burden of proof was on the alleged credi-
tors. He held that the question was framed
in the wrong way, in that on the facts of
the case it was not necessary to show
that there was any material irregularity
separate from the existence of the debts
themselves. Either the debts were owed,
in which case there was no irregularity, or
they were not owed.

Proving the debt was therefore a mat-
ter for the creditors, who were entitled to
place such evidence before the court as
they saw fit. In the result, the court on this
occasion was not satisfied as to all of the
debts, so that the decision of the meeting
was set aside.

JOSH LEWISON is a .4

barrister at Radcliffe 1
o

Chambers.
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THEME: FRAUD

Four forensic focus
points for IPs

Matt Fritzsche and Raymond Man explore
two key pieces of research to provide insights
and practical tips for IPs from a forensic

accounting perspective.

n the context of an insolvency,

forensic accountants are usually

called in to support IPs when there

is a need to investigate potential

fraud or other misconduct that may
have contributed to the failure of the com-
pany, and/or to trace assets that have been
diverted during the process of any such
wrongdoing. Forensic accounting, how-
ever, incorporates several sub-disciplines,
namely investigations, dispute advisory
and forensic technology.

In this article, we share some practical
insights from each of these sub-disciplines
that may be helpful to IPs when it comes
to assessing corporate failure or maxim-
ising asset recoveries in an insolvency.
These include market intelligence from
EY’s Global Integrity Survey 2022 (www.
ey.com/en_uk/forensic-integrity-services/
how-a-focus-on-governance-can-help-re-
imagine-corporate-integrity) and Claims
and Disputes Survey on ‘How Covid-19
has impacted the UK’s claims and disputes

The Covid-19 pandemic
has had a serious impact
on integrity standards for
companies around the
world.

RECOVERY | Spring 2022

landscape’ (www.ey.com/en_uk/assurance/
how-covid-19-impacts-the-claims-and-
disputes-landscape).

Integrity declined, fraud increased
The Global Integrity Survey included over
4,700 board members, senior managers
and employees across the largest organisa-
tions and public bodies in 54 countries and
territories worldwide. The survey provides
insights into the importance of integrity
and the significant role the Covid-19 pan-
demic has played in disrupting ethical
business conduct.

Integrity standards and exposure to
fraud can have a significant impact on a
company’s performance and, as we have
seen in the news over the last few years, can
result in large corporate failures. Some of
the key highlights based on the findings,
which are linked to the current insolvency
landscape, include the following:

A. While 97% of respondents surveyed
believe integrity is important, the pan-
demic has made it more difficult for
organisations to act with integrity in
business dealings (41%).

B. More than half of the respondents (55%)
consider that the standards of integrity
have stayed the same or became worse
over the last 18 months.

C. The incidence rate of significant fraud
shows no downward trend over the last
14 years, spiking in 2020 at the height
of the Covid-19 pandemic - see the
chart on page 15.

D. The overall surveyed fraud incidence

rate was 13% in 2022 and the sectors
with the highest fraud incidence rates
were financial services (21%), real estate
(18%), technology (16%) and energy
(16%).

E. The same sector trend continues when
it comes to the respondents’ willingness
to act unethically or even unlawfully.
When asked which, if any, wrongdoing
the respondent was prepared to do to
improve their career progression or
remuneration package, the responses
from the sectors highlighted above were
also consistently higher than the overall
rate, as shown in the table on page 15.

F. Further, and somewhat unsurprisingly,
the respondents from the same sectors
also had higher response rates when
asked if they had personally reported
issues of misconduct (for example, to
management or to a whistleblowing
hotline). Their response rates were
between 37% and 43% against an aver-
age response rate of 35%. Also, when
asked if they have had concerns about
misconduct that they did not report,
their response rates were also above
average: between 30% and 39%, against
an average response rate of 30%.
Andrew Gordon, global forensic and

integrity service leader at EY commented

on the findings, stating that ‘the Covid-19
pandemic has had a serious impact on integ-
rity standards for companies around the world.

Hybrid working makes it difficult to undertake

effective compliance monitoring, and fraud risk

factors typically increase at a time of crisis.’

Editor membership@r3.org.uk



THEME: FRAUD

RESPONDENTS’ WILLINGNESS TO ACT UNETHICALLY OR UNLAWFULLY

Overall Real estate | Energy | Technology | Financial

services

Ignore unethical conduct by your suppliers, distributors or 10% 14% 11% 13% 12%
other third parties
Falsify financial records 7% 11% 8% 10% 10%
Mislead external parties such as auditors or regulators 8% 10% 14% 8% 11%
Offer or accept a bribe 8% 9% 10% 11% 9%

RESPONDENTS THAT EXPERIENCED FRAUD

Question: Has your organisation experienced a significant fraud in the last 18 months/two years?

Respondents that answered yes (%)

13%
12%

2008 2014

The level of fraud risk within an organ-
isation can be evaluated by assessing the
company’s existing integrity culture and
compliance programs. In the context of
an insolvency, evaluating these safeguards,
along with any specific areas of concern,
is an important step in assessing the need
for a more comprehensive investigation to
identify fraud or other misconduct, which
could potentially open avenues for addi-
tional recoveries for creditors.

In practical terms, this means consid-
ering whether there are any red flags such
as findings from reviews undertaken by
an external regulator, internal auditors or
other independent/external bodies, as well
as any whistleblowing reports and how/to
what extent the issues reported were inves-
tigated and resolved by the organisation
and its leaders.

Senior leaders are suspect

Senior leaders are responsible for setting
the vision and determining the strategic
direction of organisations. Their behaviour
and conduct drive not only the success or
failure of a company, but also its culture
and the way its staff are expected to act, ie
the all-important ‘tone from the top’.

In this context, an important finding
from the Global Integrity Survey 2022 is
that it appears senior leadership are more
prone to fraud and misconduct than their
employees. This is evident from their
responses to the survey, which indicate that
board members are:

A. almost three times as likely to ignore

Editor membership@r3.org.uk

2018

18%

2020

An important finding from
the Global Integrity Survey
2022 is that it appears
senior leadership are
more prone to fraud and
misconduct than their
employees.

unethical conduct by third parties as

their employees (17% v 6%);

B. five times as likely to falsify financial
records (15% v 3%); and
C. six times as likely to mislead external

third parties such as auditors (18% v 3%).

The incentive and opportunity for per-
sonal gain for senior leaders from potential
misconduct tend to be much more signifi-
cant than at lower levels of organisations.
In conjunction with the above findings,
it would suggest that in the current envi-
ronment, much more scrutiny should be
placed on the conduct of board members
and directors in the events leading to a cor-
porate failure.

Forensic technology can support in
such scenarios by securing, recovering and
analysing data (eg emails, electronic docu-
ments, chat room logs and voice data, etc)

13%

2022

in a forensically sound manner to support
an investigation or for use as evidence in
any subsequent legal proceedings.

Past contract allowances

A company’s value chain depends signif-
icantly on its interactions with customers,
suppliers and other third parties, and in
the past two years these relationships have
been severely affected by the disruptions
caused by Covid-19.

The Claims and Disputes survey con-
ducted in 2021 revealed that, despite the
disruption caused by Covid-19, companies
have heeded government advice to take a
conciliatory approach to counterparties
to avoid litigation and potentially for-
feited or delayed value recovery. This has
undoubtedly been a contributing factor to
preventing (or potentially just delaying)
the expected wave of significant litigation
and insolvencies which might otherwise
have developed in the aftermath of the
pandemic.

However, where allowances were made
by an organisation, such variations should
be retrospectively reviewed as they could
either expose an organisation to future
claims or present an opportunity to recover
value that was previously thought to have
been relinquished as part of any such
allowances given. The latter situation could
be of particular interest to IPs, as it could
result in additional recoveries for credi-
tors in an insolvency situation, especially
where such variations were not formalised
contractually.

Spring 2022 | RECOVERY
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THEME: FRAUD

Where allowances were made by an
organisation, such variations should

be retrospectively reviewed as they
could either expose an organisation
to future claims or present an
opportunity to recover value.

Further, there may be similar scope to
identify and recover value under contracts
with customers, suppliers or other third
parties, where the organisation in question
has simply ‘left value on the table’. This
may be the case, for example, in circum-
stances where a company has inadvertently
been underpaid by customers or overpaid
for supplies/services. The characteristics of
contracts that are particularly susceptible
to value loss and therefore may present
opportunities for subsequent recoveries are
those which:

* are high volume and/or value

* include a complex pricing mechanism

* have been subject to multiple change
orders and/or

* have been managed by understaffed or
otherwise overstretched departments

(eg procurement, commercial, legal),

factors that often result in poor contract

management.

Key practical considerations before initi-
ating a process to recover lost value under
contracts include establishing the company’s
right to audit and ensuring any potential
claim is within the statute of limitations of
the jurisdiction relevant to the contract.

Finally, where the failed company has
acquired a subsidiary or business shortly
prior to its collapse, it may also be worth-
while to establish whether there are any
warranties under the sale and purchase
agreement (and the warranty period) and,
if so, whether there have been any breaches
of such warranties. A breach of warranty
may have resulted in a loss to the company/

RECOVERY | Spring 2022

its creditors in the form of a diminution
in the value of the target compared to the
purchase price paid.

New routes to legal claims

Where loss of value under contracts has
been identified, any recoveries in such a
scenario will involve giving notice to the
third parties in question and, if necessary,
making a contractual claim which may
need to be resolved in some form of legal
proceeding. Historically, this would mean
additional professional fees and increased

From an IP perspective, it
seems that there is value in
considering contractual and
legal claims as additional
avenues for asset
recoveries.

uncertainty for creditors. However, there
are now a wide range of options available in
the market to finance the cost of bringing
such legal claims, including in some cases
funding the IP’s cost of investigating such
claims. This could be through contingent
fee arrangements directly with solicitors,
or through making use of litigation funders
who, in return for financing the legal and
other fees of the case, take a share of recov-
eries in the event of a successful claim
outcome. In practice, this allows an IP to
mitigate some of the downside risk of legal
actions for creditors.

Other avenues for additional recoveries
may be via existing actions that the organ-
isation may be able to join, for example
class action lawsuits, which could poten-
tially yield significant value for creditors.
Examples include the ongoing class action
against Mastercard.

From an IP perspective, it seems that
there is value in considering contractual
and legal claims as additional avenues for
asset recoveries, and to make full use of
legal and forensic accounting support to
evaluate the likely success and quantum of
such claims.

Editor membership@r3.org.uk



ADVERTISING FEATURE

Fraud and cybercrime in a
post-Covid-19 world

Adam Loveitt highlights the dangers of phishing and ransomware, and suggests
insurance solutions to help fight back.

raud and cybercrime have been

on the rise since the start of the

pandemic. According to the

Office for National Statistics,

fraud increased by 20% between
April 2020 and April 2021, while cyber-
crime increased by a staggering 91% over
the same period. While these high-pro-
file statistics grab the headlines, there is a
growing problem of organised cybercrime
which impact both an insolvency practi-
tioner’s own business and the cases over
which they have been appointed.

With businesses pivoting to online sales/
distribution models, an adoption of tech-
nology in lieu of human capital and more
staff working remotely or hybrid working
there has been an explosion in targeted
cybercrime. This includes spoofing, busi-
ness email compromise, incidents of invoice
hijacking and the biggest issue to organi-
sations in the last 24 months, ransomware!
According to the National Cyber Security
Centre, ransomware attacks increased three-
fold during the pandemic. The frequency
and severity of ransom demands for unen-
crypting compromised IT systems are rising
at an alarming rate. A few years ago, the
typical ransom demanded by cybercriminals
was a few thousand pounds; today a £50,000
ransom demand would be a good outcome
for a cyber insurance provider.

Why are cyber insurance claims
increasing?

With remote working and a greater reliance
on technology there are now many more
vulnerabilities for cybercriminals to exploit.
There are often fewer controls in place
where staff are working remotely. These
may include the use of insecure local wi-fi
networks, personal devices, shared networks
and less oversight and process control. As a

The frequency and severity
of ransom demands for
unencrypting compromised
IT systems are rising at an
alarming rate.
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result, cybercriminals are looking to capital-
ise on any weaknesses and the sophistication
of attacks is increasing.

Almost all cyberattacks or incidents of
social engineering losses start with a phish-
ing attempt where threat actors gather
information that enables them to target
their attack. This includes spoofed emails
with spurious instructions for colleagues
or encouraging the recipient to click on
an imbedded link that executes an item of
malicious software.

We will have all noticed the increase in
incidents of smishing (SMS/text phishing)
where spurious text messages are sent with
imbedded hyperlinks encouraging readers
to follow the link to:

* rearrange parcel delivery

¢ claim tax rebates

* complete tax returns

¢ authorise/decline fake card transactions.

Responding or engaging with these
phishing attempts can verify that the
email/telephone number is valid or active
and provide the threat actor with further
information such as personally identifying
information, system access details that can
be used in a subsequent attack.

It's often the simplest attacks that are
the most effective. Phishing attacks make
up 91% of attacks or breaches reported
by large firms and make up 83% of all
breaches in total.

Steps you can take to mitigate your

risk

* Be aware of the risk. It is not a case of if,
but rather when a business falls victim to
a cyber incident.

* Encourage and maintain a ‘no blame
culture’ — encourage and incentivise early
notification of potential issues by staff.

* Share best practice and invest in aware-
ness/education — encourage users to be
vigilant.

* Prevention by design — check where the
weaknesses are in your processes.

* Complete an investigation into your sys-
tems — look to remove the low-hanging
fruit and have a cyber health check iden-
tifying system vulnerabilities — IRS can
help you with complementary reports.

* Where cyber insurance is in place, use it.
In addition to risk management, cyber

and crime insurance can provide cover

for liability to third parties due to a cyber

Cyber and crime insurance
can provide cover for
liability to third parties due
to a cyber incident and
indemnify you for lost/
misappropriated funds/
assets and any resultant
business interruption.

incident and indemnify you for lost/misap-
propriated funds/assets and any resultant
business interruption. The biggest benefit
of insurance in the event of any cyber loss/
incident is access to a suite of expert breach
respondents including forensic IT experts,
forensic accountants, legal counsel, and PR
& comms support to mitigate any reputa-
tional harm.

Cyber insurance is typically written on a
discovery basis, and a policy will respond to
any loss that is discovered during the policy
period, irrespective as to when the actual
breach/compromise may have occurred.

The business over which you have been
appointed may have a cyber/crime/fidelity
policy in place to respond in the event of an
attack. There may be an element of cover
in respect of theft, or coercion by employees
that may also be provided under a manage-
ment (directors & officers) liability policy.

In conclusion, the shift in working pat-
terns and the emergence of hybrid working
have given cybercriminals an opportunity
to exploit unprotected systems and weak
processes. A combination of risk manage-
ment and insurance protection can help
protect businesses against this threat. Con-
tact your insurance broker for advice on
how best to protect your business.

ADAM LOVEITT is
director — insolvency
at Insolvency Risk
Services.
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he landscape is volatile, the
regulatory terrain has been
depicted as lagging and the
recovery of crypto assets is seen
by many as uncharted territory.

An understanding of the key considera-
tions IPs may face when appointed over a
crypto asset-related insolvency, or even how
to identify if crypto is a factor in an appoint-
ment, can help prevent an asset-rich case
turning sour, or see a case with no apparent
assets turn into a successful recovery.

Crypto assets are becoming increasingly
integrated into everyday life. In 2021 the
FCA reported that the estimated number
of consumers holding crypto assets rose to
2.3 million, a rise from 3.9% of the pop-
ulation to 4.4%. An IP therefore needs to
establish if there are any links to crypto in
every appointment. While an IP doesn’t
need to be an expert in this field, they will
need to be familiar with this area in order to
manage the regulatory issues and risk that
may arise. Many assets have to be treated
in a specialised way, from cash transport to
paintings to animals. Managing a crypto
asset is no different. The consequences
for not properly identifying, securely stor-
ing, managing and realising a crypto asset
could include claims by creditors or disci-
plinary action by the relevant RPB.

It’s not all bad news. The cryptocur-
rency market as a whole is estimated to
be worth more than $3tn (£2.2tn) as of
November 2021. Non-fungible token
(NFT) transactions alone totalled at least
$44.2bn in 2021. The ubiquity of crypto
assets could be seen as presenting opportu-
nity for IPs rather than cause for concern.
The immutable ledger in blockchain (the
system whereby crypto asset transactions
are recorded) means that tracing activities
can be carried out reliably and in a fraction
of the time when compared to fiat currency
tracing.

Crypto fraud

Many of us will immediately think of
fraud at the mention of crypto, given its
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well-documented use by criminals and the
perception that it is mysterious and impen-
etrable. While certainly crypto assets are
used for illicit purposes, their immutable
evidentiary trail arguably puts them ahead
of cash, which is still the reigning king in
the criminal economy.

Crypto assets have rapidly come to be
seen as vehicles used to replicate the more
traditional Ponzi schemes, investment scams
or boiler room scams in a virtual world. Rug
pulls, fake initial coin offerings (ICOs) and
exit scams are various types of crypto-spe-
cific fraud and, while the names may be new,
the techniques will be very familiar to IPs
and fraud practitioners. Cryptocurrency is
widely used in association with people traf-
ficking and dark web purchases to facilitate
the sale of drugs, stolen data and firearms.
Financed terrorism uses this asset class, and
extortion with ransomware activity has seen
a dramatic increase in recent years. Such
alarming headlines may well cause appre-
hension when handling a case with crypto
assets.

The consequences for not
properly identifying, securely
storing, managing and
realising a crypto asset could
include claims by creditors
or disciplinary action by the
relevant RPB.

Money laundering

With cryptocurrency also comes concern
over money laundering. Although the
immutable underlying technology should
render this an unattractive route for fraud-
sters, a historic lack of understanding or
engagement on the part of law enforce-

Crypto fraud,

recovery and the

fear factor

Carmel King and Samantha Street explain
how an IP can equip themselves to identify

and realise cryptocurrency.

ment and asset recovery professionals and
the pseudo-anonymity aspect has to date
meant that fraudsters have used crypto to
mask the source of criminal proceeds. As
crypto goes mainstream, due diligence,
KYC and anti-money laundering processes
have increasingly become part of the dia-
logue.

A growing number of large companies
are embracing cryptocurrencies and are
now accepting digital currency payments
for products and services. Investment
banks such as Goldman Sachs, Deutsche
Bank and BNY Mellon have now set up
cryptocurrency desks, with American com-
pany BNY Mellon unveiling a road map for
treating digital currencies the same as any
other asset. Regulation is constantly devel-
oping and being implemented around the
world but as ever it can be behind the pace
of the innovative criminal. Money launder-
ing in crypto does however follow a similar
path to that of money laundering with cash
and so the similar techniques will be famil-
iar to IPs.

At the placement stage illegitimate
funds can be brought into the ecosys-
tem. While there are other entry points
or on-ramps, the vast majority of integra-
tion takes place via exchanges. With many
exchanges embracing new regulations
criminals are still able to utilise exchanges
and wallet businesses that don’t have such
strict regulation or compliance. These are
often found in more volatile jurisdictions
and see criminals continue further transac-
tions to layer the funds through different
cryptocurrencies and transactions. This
can be of a greater or lesser degree of com-
plexity — ‘hops’ from one wallet to another
can be in single figures or, more likely, tens
or the hundreds.

Brokers and mixing services, also
known as tumblers, can see a criminal
receive ‘clean’ cryptocurrency after it has
been mixed and sold with other crypto-
currencies. There are also ATMs all of
which are costly to use. With reportedly
101 crypto ATM machines available in the
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UK in London, Manchester and Birming-
ham, the numbers are rising. The US is
ahead in this with some 26,000 machines.
These machines allow cryptocurrencies to
be bought with fiat currency. The charges
for use of such machines are astronomi-
cal. Accordingly, IPs may consider the use
of mixers, tumblers and crypto ATMs as
potential red flags for money laundering.
It is hard to imagine what legitimate reason
there could be to employ such a ‘mixing’
service by any but the most committed to
the anonymous nature of this space.

With the pseudo-anonymity that crypto-
currency appears to provide and its global
reach to any exchange in the world, what
can an IP do to follow the virtual funds
trail, secure crypto assets and preserve
their value?

Rug pulls, fake initial coin
offerings (ICOs) and exit
scams are various types of
crypto-specific fraud and,
while the names may be
new, the techniques will
be very familiar to IPs and
fraud practitioners.

Freezing and seizing crypto assets
Recent case law demonstrates how the
English court system is able to recognise
the challenges faced in an ever-evolving
landscape and its willingness to help asset
recovery professionals obtain the informa-
tion they need.

In October 2019 in the matter of
AA v. Persons Unknown, the High Court
determined that cryptocurrencies can be
considered property under English law,
and could be the subject of a proprietary
injunction. The court granted the injunc-
tion to assist an insurance company to
recover Bitcoin (BTC) that it had trans-
ferred in order to satisfy a malware ransom
demand. The case effectively categorised
cryptocurrencies as assets and property.

In Ion Science Lid v. Persons Unknown and
others (unreported), the Commercial Court
granted a proprietary injunction and a
worldwide freezing order in respect of BTC
that had been dissipated by fraudsters via
cryptocurrency exchanges following an
alleged ICO fraud. This was the first case
that considered the issue of determining
the jurisdiction and governing law of the
claim.

In Fetch.AI Limited & Others v. Persons
Unknown & Others in July 2021, fraudsters
traded $2.6m of the claimants’ cryptocur-
rency to an anonymous third-party buyer
without permission. The claimants were
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granted several forms of relief to assist with
asset tracing including a Bankers Trust
order and a Norwich Pharmacal order
against two Binance entities, a proprietary
injunction, a worldwide freezing order and
ancillary information disclosure against
‘persons unknown’ as well as permission to
serve the proceedings out of the jurisdic-
tion and by alternative means.

The ability to secure disclosure orders,
freezing orders and other such remedies
outside the jurisdiction where the appli-
cation for relief is made further reinforces
the narrative that crypto assets are not a
viable vehicle for fraudsters.

Handling crypto assets as an IP

Given that this is a nascent market, perhaps
the greatest risk to IPs right now is that of
overlooking crypto assets in appointments
that are not contentious or known to be
directly related to this space.

Crypto asset protocols should be built
into an IP’s case framework, especially for
the early stages of a case. An IP should
routinely ask about cryptocurrency, wal-
lets, private keys and addresses. If seizing
devices, it could be as simple as looking
for a wallet or exchange app on a phone
or laptop. The examination of books,
records and bank statements should be
done with knowledge of the key exchanges
and players in the crypto space to enable
identification of any transaction that could
lead to a crypto asset.

From an IP’s perspective, crypto is just
like any other asset in that it needs to be
secured, insured, valued and realised.
Rather than attempting to store crypto
assets in-house, specialist custodi-
ans who are regulated and insured
should ideally be instructed as well
as experts in securing and realising
crypto engaged. There are many
war stories about crypto
assets being stolen from IPs
via hacks or a lack of due
care, or even being lost by

Regulation is constantly
developing and being
implemented around the
world but as ever it can
be behind the pace of the
innovative criminal.
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authorities post-seizure. Such stories can
perpetrate a fear that handling a crypto
asset is fraught with risk that many IPs may
then choose to avoid. Engaging with such
specialist custodians and experts should
mitigate the risk and associated fear.

An IP should also be mindful that fail-
ure to ensure that a documented disposal
strategy employing adequate due diligence
has been implemented can also leave them
exposed to criticism by creditors and/or
regulators. It is not necessarily an IP’s
role to speculate over the market, which
is extremely volatile. There are multiple
options, including cashing out, selling at
auction, holding for the duration of the
insolvency process or distributing in specie.
In a recent case, creditors of the insolvent
exchange Mt Gox elected to receive a dis-
tribution in bitcoin. Expert advice should
be sought as appropriate.

In essence:

* Take custody of the identified crypto
assets.

* Engage a specialist regulated, insured
custodian.

* Seek advice on the best value and reali-
sation strategy.

* Consider any regulatory/legal ramifica-
tions.

A well-prepared IP will have a pre-pre-
pared set of protocols to follow when
dealing with crypto assets. As with any asset
it should not be one to avoid but one to
take on with purpose!

Seize, Secure, and Realise. This and more will
be explored in the ‘Chasing assets: recovering
Sfunds in crypto frauds’ session at the Fraud

# Conference on 30 March.

CARMEL KING SAMANTHA STREET
is a director at is an associate
Grant Thornton. director at

Grant Thornton.
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Auditors or frauditors:
who 1s lhable?

Mark Wilson, Hannah Drozdz
and John Lamb explore when auditors
are liable for the fraud of directors, and

what office-holders can da about it.
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hen a company fails, peo-

ple usually ask why, who

or what is responsible.

There have been several

high-profile  corporate
failures (such as Carillion and Patisserie
Valerie) where auditors have faced public
criticism for failing to identify financial
issues that could have been addressed
sooner and losses minimised. With that
blame comes the question of financial
responsibility.

There is an expectation gap between
what people think auditors do, their duties
in law and the extent of their duty of care.

Many stakeholders rely on a company’s
audited accounts, believing that they are a
true endorsement of a company’s viabil-
ity, only to be caught out when hindsight
shows that the auditor’s stamp of approval
was wrong and there is no right of recourse
to the auditor.

In practice, the auditor’s role is nei-
ther to warrant that the accounts are free
of error, nor to guarantee that there is no
fraudulent activity.

This article considers the auditor’s role
in the context of fraud. We look at the duties
of an auditor, their responsibilities and the
standards against which they are judged. We
then examine, in the context of corporate
frauds, where the auditors have been neg-
ligent and/or in breach of contract, how an
office-holder might bring a successful claim
against the auditors for the benefit of the
company’s creditors. We highlight practi-
cal obstacles likely to be encountered when
bringing these claims and conclude with
some thoughts for the future.

Office-holders have historically been
reluctant to sue auditors. It is correct that
these claims can be difficult but, with the
right advice, those difficulties can be over-
come for the benefit of creditors.

There is an expectation gap
between what people think
auditors do, their duties in
law and the extent of their
duty of care.

The duty
An auditor is not liable for ‘an indetermi-
nate amount for an indeterminate time
to an indeterminate class’ (Ultramares
Corporation v. Touche (1931)). Duties to
third parties, such as investors, lenders or
employees, will only arise where the audi-
tor has assumed responsibility to them by
some specific act, such as making direct
representations.

Contractually, an auditor’s obligations
are to the company with co-extensive duties
in negligence to both the company and its
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shareholders ‘as a body’.

Any claim would be brought by the com-
pany and, in an insolvency context, by the
company acting by its agent, the adminis-
trator or liquidator.

The auditor’s role

All UK companies must undergo an audit
— the process of an independent person
determining, through tests and proce-
dures, that the company’s accounts show a
true and fair view — unless exempt from the
requirement.

The Financial Reporting Council’s
description of the auditor’s responsibili-
ties sets out that the objective is to obtain
‘reasonable assurance about whether the
financial statements as a whole are free
from material misstatement, whether due
to fraud or error’. Fraud in this context is
deliberate misstatement.

The scope of the duty and standard
of care is determined by compliance with
the relevant accounting standards, but an
illustrative quote is that an auditor is ‘a
watchdog and not a bloodhound’ (Kingston
Cotton Mills (1896)).

The International Standard on Auditing
(UK) (ISA (UK)) 240 sets out an auditor’s
responsibilities in relation to fraud. Central
to it is the concept of ‘professional scepti-
cism’. The task is one of evidence and
judgement, requiring the auditor to under-
take the task with a questioning mind while
being alive to the potential for fraud.

Some of the examples of auditor default
on cases in which we have recently advised
include: accounting entries showing a
$1.2bn (£882m) gold reserve note that had
expired by the date of the audit and did
not in any event exist (there was no gold),
tens of millions of dollars of apparent
credit from a Caribbean company that had
no discernible assets, multiple round-sum
payments to offshore entities connected to
the directors, and letters of support for the
purposes of going concern (ISA (UK) 570)
from entities with no assets.

Bringing a claim

Increasingly, audit firms will seek to
oppose requests from office-holders
for audit files. The office-holders have
delivery and examination powers under
$234-236 of the Insolvency Act 1986.
Under s234, an office-holder is enti-
tled to delivery of property belonging to
the company, which would include the
audit files, save for the auditor’s working
papers, which belong to the auditor. The
current approach of the courts is only to
exercise discretion under s234-236 to
the extent the request is reasonable. This
means the office-holder should forensi-
cally examine the company’s server for
relevant documentation and information
and begin their investigations (for exam-
ple by interviewing key employees), before
making what should be targeted requests
for documentation and information from
the company’s auditors.
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The task is one of evidence
and judgement, requiring
the auditor to undertake
the task with a questioning
mind while being alive to
the potential for fraud.

Locating the auditor’s engagement let-
ter(s) is the starting point. That will set out
the contractual relationship, scope of the
audit and any limitation of liability thresh-
olds, and will be relevant for ascertaining
the scope of the duty that it is relevant to,
among other things, causation and loss.
Any limitations of liability will need to have
been properly authorised in accordance
with the Companies Act 2006.

Data analytics can be useful in identify-
ing unusual transactions, key conspirators
and patterns of transactions that might
indicate fraud.

We generally consider all the email
communication between the auditor and
the company, although agreeing key word
search terms with the office-holder can
help identify key areas of concern. For
example, in the construction industry,
identifying early or optimistic recognition
of income on non-performing contracts
can highlight mistakes of auditors and help
build a picture.

Ultimately, any particulars of claim
will need to identify the auditor’s specific
duties, relevant ISAs, and how those duties
have been breached. Seeking an early
opinion from an audit expert with expe-
rience of providing evidence in court will
help to frame the claim. It also provides
an opportunity for an early assessment of
liability without incurring significant liti-
gation costs although, as set out below, the
main battleground will often be in relation
to causation and loss.

Traps

Security for costs applications: this should be
anticipated. A court might order that the
company, in administration or liquidation,
provide security (which could be a bond,
guarantee or specific payment into court)
to pay the defendant’s costs if the claim is
unsuccessful.

While a good claim should not be stifled
by lack of funding, in practice it is best to
avoid this as an issue by securing appropri-
ate after-the-event insurance (ATE) with any
avoidance provisions removed. This means
that an insurer will still pay out adverse costs
liability even if there had been, for example,
a non-disclosure to the insurer by the office-
holder. So-called ‘anti-avoidance provisions’
in an ATE policy can negate the need for an
additional bond.

Spring 2022 | RECOVERY

21



THEME: FRAUD

Recent cases demonstrate
that the courts will
investigate whether the
responsibility for the loss
suffered ought to be shared
with a company because of
management failures and/
or dishonesty, reducing

the damages that the court
awards.

Causation and loss: demonstrating that
the auditor fell short of what is expected
might be relatively straightforward and
even admitted, but pushback should be
anticipated on whether it was the audi-
tor’s failures that caused the company’s
losses. Normally the defence lawyers will
say that the more proximate cause of the
loss was the directors’ and not the auditor’s
negligence, relying on Galoo Ltd v. Bright
Grahame Murray (1994).

It was generally thought that the com-
pany’s trading losses incurred after the
negligent audit could not be claimed from
the auditors, but recent case law, such as
Assetco plc v. Grant Thornton UK LLP (2020)
and Manchester Building Society v. Grant
Thornton UK LLP (2021) has favoured the
claimant on this point.

Contributory — megligence: a  common
defence is that the damages that the audi-
tor is liable to pay should be reduced on
the basis that the loss suffered by the claim-
ant (and claimed from the auditor) is partly
(or wholly) the result of the claimant’s own
fault. The defendant has to demonstrate
that the claimant has carried out ‘an act or
omission... of the kind that was blamewor-
thy, in the sense that it involved a failure
to take reasonable care for its own inter-
ests and was a contributory cause of... loss’
(MAN v. Freightliner Ltd (2005)). A com-
pany is legally responsible for the acts of
its directors and employees, even if the
acts are fraudulent, where those acts were
carried out in the course of their office or
employment.

However, an auditor is engaged to pro-
tect against the ‘very thing’ (the fraud) that
the company is itself primarily responsi-
ble for. Recent cases demonstrate that the
courts will investigate whether the respon-
sibility for the loss suffered ought to be

The counterfactual: this is a hypothetical
process of constructing a persuasive narra-
tive as to what would have happened if the
breach had not occurred and a competent
audit had taken place. It might be the set
of circumstances that did occur (albeit too
late in the day to stem the loss caused by
the auditor’s breach) or may require care-
ful thought as to the logical and arguable
‘would-have’ position. By way of example,
had the breach not occurred, could an
investigation have been instigated and a
restructuring plan put in place so that a
better and less costly outcome could have
been achieved?

Limitation of liability: the Companies
Act 2006 introduced liability limitation
agreements where the amount of a liabil-
ity owed to a company by its auditor may
be limited by agreement. These must sat-
isfy certain requirements, including being
authorised by the members. They will only
be effective where the limit on liability is
no less than an amount that is fair and rea-
sonable in the circumstances. Limitation
clauses are normally drafted as a multiple
of fees with an overall cap. There are no
reported cases on limitation of liability
agreements and it will be interesting to
see how the courts consider these, bearing
in mind that losses can be very significant
indeed and generally have no correlation
to audit fees.

We believe there are likely
to be a large number

of cases in existing
liquidations which ought
to be investigated.

Reliance, attribution and illegality: The
House of Lords in Stone & Rolls v. Moore
Stephens (2009) struck out a company’s
claims in negligence against its auditors
on the basis that the claims arose out of
the company’s sole shareholder/director’s
fraudulent conduct, which was attributed
to the company and the company could
not rely upon its own wrongdoing to bring
a claim. That decision has been criticised in
Bilta v. Nazir (2015) and it is not believed to
be authoritative except on its own facts. In
Singularis Holdings (in liquidation) v. Daiwa
Capital (2019), Lady Hale agreed with the

view that there is ‘no principle of law that in
any proceedings where the company is suing a
third party for breach of duty owed to it by that
third party, the fraudulent conduct of a direc-
tor is to be attributed to the company if it is a
one-man company’. These comments are not
legally binding and Stone & Rolls remains
good law in the context of one-man com-
panies, at least until the issue returns to the
Supreme Court.

One approach is to see the issue in
terms of reliance. Was there anyone inno-
cent at the company who would have done
something differently had they known
the accounts were incorrect? Arguably an
auditor should not be held liable when the
entire shareholder and management body
knows that the accounts are wrong because
they have been fraudulent. The reality is
that the auditors have caused no loss. The
dissenting judgment in Stone & Rolls stated
that discovering fraud was a critical aspect
of an auditor’s responsibility and that there
may be a duty of auditors to the creditors of
the company when insolvent.

Three further thoughts

* There is likely to be a significant
increase in the number of auditor lia-
bility claims brought by office-holders.
The availability of litigation funding,
appropriate ATE insurance and the fact
that auditors are generally adequately
insured make them an attractive target
when there has been a fraud and the
directors have disappeared or shel-
tered their assets. The primary period
of limitation for an audit claim is six
years from the breach, generally being
the date at which the auditor signed
the audit opinion. We believe there are
likely to be a large number of cases in
existing liquidations which ought to be
investigated.

* The view that auditors should owe a
duty of care to creditors when a com-
pany is insolvent appears sensible to us.
It would mean that complicity by share-
holders would not prevent a claim being
brought by office-holders.

* In terms of auditor protection, liabil-
ity limitation agreements are still not
widely used, because of the shareholder
approval requirement. Increasingly,
auditors are requiring management
and shareholders to validate informa-
tion provided to the auditors. However
this will still not protect an auditor who
has not exercised professional scepti-
cism in undertaking its role in relation
to the ‘very thing’ it was instructed to
identify.

shared with a company because of manage- MARK WILSON HANNAH JOHN LAMB
ment failures and/or dishonesty, reducing isa partnerand  DROZDZ is a is a trainee
the damages that the court awards. Each head of complex legal director solicitor at
case will turn on the facts and the serious- and international  and professional  Gateley.

support lawyer
at Gateley.

ness of the auditor’s failings will be relevant
but expect a deduction from the damages
of 25% to 75% in the event of default.

recovery at
Gateley.
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Fraudster vs investigator:
OSIN' tor the IP

n today’s technologically advanced

world fraudsters have been uti-

lising the internet to assist them

in a multitude of online frauds

including fake accounts, websites
or dark-market sites to sell the proceeds of
their crime. Cyber-assisted fraud offences
reported by victims in the UK are often
carried out by a group of people, either
working together or operating in less
defined groups. In general, these people
are either criminals, nation-state actors (ie
those involved in espionage), ‘hacktivists’
or insiders (ie a disgruntled employee).
In addition, fraudsters will often use the
services of professional money launder-
ers to realise their profits. Cyber-enabled
fraudsters have a range of skills and often
collaborate on a purely transactional basis,
buying and selling stolen data either finan-
cial (ie bank or credit card information) or
identity information (ie medical records or
usernames and passwords). To hide their
identity fraudsters will use the internet and
the opportunities it provides to reduce the
chances of them getting caught.

While the internet provides fraudsters
this opportunity to muddy the waters
around them, it also offers an investiga-
tor the prospect of tracking the digital
footprints left behind. Take the case of
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provides a guide to tracking down
insolvency fraudsters from the comfort of a laptop.

Maxi Sopo, a 26-year-old criminal in
hiding in Mexico, who (along with an asso-
ciate) falsely obtained more than $200,000
(£148,000) in credit from banks. Sopo not
only used his Facebook status to tell the
world what a good time he was having while
enjoying the proceeds of his crime, but also
befriended a US Justice Department offi-
cial without knowing. In a similar case, an
Italian mafia fugitive (Marc Feren Claude
Biart) was caught by police in the Domin-
ican Republic after being identified by his
tattoos, which were visible in his cooking
videos on YouTube. While his face never
appeared in the videos, his distinctive tat-
toos allowed the police to identify him as
an alleged member of the 'Ndrangheta, a
mafia-like crime syndicate. Both are exam-
ples of open-source intelligence (OSINT),
which is slowly being accepted as a critical
tool to assist and enable key areas of an
investigation. OSINT can be extremely
effective for those working in insolvency
looking to trace intelligence about people,
companies and, indeed, assets.

OSINT explained

OSINT refers to a broad array of informa-
tion and sources that are generally available,
including information obtained from the
media (newspapers etc), professional and

academic records (research papers etc),
and public data (government reports etc).
According to a declassified paper by CIA
analyst Stephen Mercado, open sources
often equal or surpass classified infor-
mation in enabling the monitoring and
analysing of issues including terrorism,
proliferation, and counterintelligence. For
the IP, OSINT provides access to a plethora
of intelligence from government reports
and documents (including asset declara-
tion forms) to publicly available databases
(such as property and corporate data-
bases), which can all be easily located using
freely available search engines if one knows
where to look and how.

Searching the internet for most people
is simply about using a search engine such
as Google or its rivals Bing or Yandex to
run a phrase search. This type of search is
typically referred to as an exploration of
the surface or ‘clear’ web. In simple terms
the surface web is a portion or segment of
the world wide web that is indexable by a
search engine. Surface search engines typ-
ically construct a database of the web by
using programs called ‘spiders’ or robots
(web crawlers). The spider gets a copy
of each page and indexes it, storing use-
ful information that will let the page be
quickly retrieved again later.
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According to a declassified
paper by CIA analyst
Stephen Mercado, open
sources often equal

or surpass classified
information in monitoring
and analysing issues
including terrorism,
proliferation, and
counterintelligence.

Online investigation toolkit

There are many online tools available
to search online, but which are the most
effective for the IP conducting an online
investigation? This is a difficult question as
it depends on many circumstances based
on the type of search being carried out.
However, the following section explores
some of the options available to the online
investigator when exploring the world of
social media and the dark net.

The main surface search index tools —
Google and Bing — both have the ability
to filter text, images and video, and offer
the investigator the ability to filter by time,
location, site or related pages. Both have
advanced features and offer the ability to
translate (although this is very basic). While
both these search engines are good, they
do not cover every possible angle of search-
ing that some investigators have come to
expect. One weakness is that by default they
do not automatically search the vast wilder-
ness of social media including everything
from blogs, photos, videos and geo-location
data to name but a few, and neither do they
allow the exploration of the dark net.

Social media tools to consider

Social media has opened up numerous
opportunities and is a key component to
profiling the subject of an investigation.
Facebook, Twitter, TikTok and LinkedIn
have embedded themselves in people’s
lives — posts, tweets, videos and image
updates are emerging as a new trove of
intelligence. Social media can reveal the
kind of information that, years ago, would
have been difficult, if not impossible to
find. Examples could include a detailed
insight into an individual’s contacts and
movements and, on some occasions, even
their major purchases. But it has to be
gathered in a way that will hold up in court.
Because social media is such a new source
of evidence in investigations, case law is
developing rapidly. A forward-thinking
investigator would be well advised to stay
on top of the latest legislation both locally
and internationally.

membership@r3.org.uk

The specialist search tools below have
their own unique strengths for search-
ing social media, whether it is looking at
photos, finding user profiles or even estab-
lishing geo-social footprints — collectively
they are key enablers that can assist an IP
in their investigation.

Social Searcher
www.social-searcher.com

Social Searcher is a specialist social media
search engine. It allows the user to search
for content in social networks in real time
and provides deep analytics data. Users
can search without logging in for publicly
posted information on platforms includ-
ing Twitter, Facebook, YouTube, Instagram
to name a few. Users can also save their
searches and set up email alerts.

TweetDeck

tweetdeck.twitter.com

TweetDeck is a dashboard that allows you
to view tweet streams based on parameters
you select such as usernames, hashtags, key-
words and a variety of other built-in features.
Typically, an OSINT investigator would use
TweetDeck to search Twitter by conducting
several searches simultaneously looking for
key words or hashtags based on their investi-
gation. Another useful way to use TweetDeck
is searching for tweets by location.

Echosec

www.echosec.net

Echosec is a location-based search plat-
form that provides public safety, security,
journalism and intelligence professionals
with actionable knowledge based on social
media and other information. By typing a
postcode into the search bar of the online
application this site will bring up the loca-
tion on a digital map and when the user
highlights a square of the area, around a
building, for example, social media posts
and images taken and published in that
location start popping up beneath the
map. Sites searched include Facebook,
Twitter, VK and Instagram.

Dark net search

The dark net has been appearing more
in the headlines over the last few years
because of its association to nefarious
activities and it being ‘hidden’ from plain
sight. The once extremely popular site ‘Silk
Road’ operated under the anonymity of the
dark net with thousands of daily visits from
people all over the globe and a turnover
estimated to be worth about $1.2bn in
sales, and $80m in commissions.

Access to the dark net is possible through
services such as TOR or I2P. With more and
more online users worried about privacy
and possible intrusion into their online life,
downloads of TOR have increased substan-
tially over the last few years.

The dark net serves as a platform for the
fraudster to become anonymous since it not
only provides protection from unauthorised
users but also in many cases uses encryption
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to prevent monitoring. TOR (the onion
router) is one such anonymous network with
access via the TOR browser, which was devel-
oped by the US Naval Research Laboratory
for communicating online anonymously.

So where would you start when trying
to unlock dark net information? The first
and most crucial part to understand when
conducting an online investigation is how
can the investigator go untraced and fall
under the radar — in other words how do
they hide their own digital footprints?

To allow this anonymity the internet
investigator should look to disguise their
digital footprints by hiding their IP address.
The TOR client allows this to happen by
routing internet traffic through a worldwide
volunteer network of servers hiding the
user’s information and eluding any activi-
ties of monitoring. While TOR provides a
high level of privacy it is worth considering
running TOR via a virtual private network
(VPN). There are many VPNs on the mar-
ket today each offering the ability to secure
your connection for optimal security using
enhanced encryption. Using a VPN and
TOR together can provide an extra layer
of security and mitigate some drawbacks of
using either technology exclusively.

The dark net consists of all those web-
sites that cannot be accessed using a
normal browser and require a special type
of network as described above. Websites
use ‘onion’ appended at the end instead
of top-level domains such as ‘.com’ or
‘.co.uk’, so unlike the surface web, the
site address is very different. An exam-
ple includes DuckDuckGo, which is both
a surface and dark net search engine.
On the dark net the address would be
http://3g2upl4pqbkufc4m.onion whereas
on the surface web it would be https://www.
duckduckgo.com. Other popular dark net
search engines include Ahmia.fi and Torch.
Alternatively, there are many ‘hidden’ wiki
sites that provide a catalogue of resources
that also include active search engine web-
site addresses.

Go forth and search

There is no right or wrong way to carry
out an internet search, but it is a good idea
to familiarise yourself with a selection of
search engines and specialist sites to use
during an online investigation.

Criminals will continue to find new ways
to conceal their assets, and IP investigators
need to use all the tools at their disposal.
Remember information is power and hav-
ing access to the most accurate, up-to-date,
and relevant intelligence is vital to a suc-
cessful online investigation.

DR STEPHEN HILL is
managing director of
Hill Bingham Ltd and
co-owner of Fraud
Training Ltd.
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Recovery First works with insolvency professionals to help law firms exit the market

ecovery First offers a positive

solution for those who are

exiting the legal market due

to insolvency and, via our sis-

ter brand, R&R Solutions, for
those exiting due to retirement, restructur-
ing or voluntary exit.

Our team manage the transfer of files
from start to finish; placing case files with
an approved law firm to protect the integ-
rity of the client’s case, while maximising
the value of the work in progress.

Our unique scheme can assist with
whole firm closures, individual depart-
ments, or specific cohorts of files. The
great thing about our process is that it is
suitable for both professional advisers and
law firms and because each firm is differ-
ent, is designed to be tailored to meet each
firm’s individual objectives.

How we work alongside
insolvency professionals
Sadly, sometimes solicitors find themselves
in a position where they have no alternative
other than to enter some form of insolvency
process; we work closely with professional
advisors in these circumstances to ensure
that recoveries for creditors are maximised
by ensuring the best value is achieved from
the work in progress (WIP) asset. Over the
years, we have worked alongside profes-
sional service providers to help them create
the best outcome for their law firm clients
when exiting any area of the legal market.

The advisors we assist include:
¢ Insolvency practitioners
¢ Accountants
* Merger and acquisition consultants
* Corporate recovery specialists
¢ Risk and compliance consultants

The formal insolvency process for
solicitors can be a lengthy one, and often
involves input from the Solicitors Regula-
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tion Authority (SRA), as well as insolvency
lawyers and insolvency practitioners.

Recovery First works in conjunction
with insolvency specialists to complete a
structured and compliant run-off of live
files. This process mitigates the risks to the
buying firms and results in a significantly
higher value for the WIP being recovered,
while ensuring SRA compliance.

We are an accountancy service provider
that has built specialised software and pro-
cesses to realise the full value a law firm
has locked into WIP over time. We moni-
tor case progression to conclusion in real
time and account back to our clients for
the value realised on an agreed reporting
period, either monthly or weekly, thereby
de-risking a deferred deal from the seller’s
perspective.

Our process is highly flexible, and many
firms have greatly benefitted from exiting a
market using a phased approach or, when
merging, to dispose of a caseload within a
legal area the merged entity does not wish
to continue operating in.

An example of our work with
insolvency practitioners

We recently worked alongside Leonard
Curtis on a project which involved an RTA
firm who were going through an insolvency
process. We agreed that the best approach
to take on this project was to complete a
phased exit out of the RTA market over an
18-month period.

Using this phased approach, the firm
was able to maximise the recovery of their
WIP asset while managing their costs base
in line with a diminishing case load and, at
the tail end, close-down, knowing that they
would still realise the value of their WIP
from the residual cases to be completed via
Recovery First.

Andrew Poxon, from Leonard Curtis
stated the following:

We were really pleased with the outcome
achieved on a recent project. Using the Recovery
First model, we helped a firm to exit the RTA
market using a phased approach. The moni-
toring of all matters by Recovery First and the
associated accounting and reporting were of an
exceptional standard, resulting in a very smooth
administration with maximum recoveries being
created for the creditors.”

Why choose Recovery First?

The unique scheme offered by Recovery
First is suitable for a range of professional
advisors working with law firms in the pro-
cess of insolvency or corporate recovery.
Our services are suitable for all types of
legal work.

100% confidentiality guaranteed
Speak to us in complete confidence for a
bespoke proposal to meet your objectives.

No up-front costs

We deal with legal agreements and file
transfers and only get paid when a realisa-
tion is achieved.

Seamless transfer ensuring SRA
compliance

Seamless client transfer to a specialist
lawyer within our panel.

Suitable for all types of legal work
Suitable for all types of legal work, from a
small portfolio of cases to large volumes.

Maximise WIP recovery

Maximises the value of your WIP asset, and
provides you with your additional entitle-
ment to a success fee.

Simple ongoing process

Simple ongoing process; one monthly
payment, discharge of disbursements,
transparent breakdown of costs and status
reports.

If you would like to find out more about
Recovery First’s process, feel free to get in
touch with David Johnstone today via email
david.johnstone@recoveryfirst.co.uk, tele-
phone 07887796989, or fill in the form on
our ‘Contact Us’ page of our website, www.
recoveryfirst.co.uk, and we will contact

you.

DAVID JOHNSTON
is managing director
at Recovery First.
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Covid-19 (fraud) bounces back

Richard Palmer writes that it may be that the ultimate
responsibility for bounce back loan fraud falls upon IPs.

olitical focus may recently have

been on other Covid-19-re-

lated ‘events’, but Lord Agnew’s

abrupt resignation as minister

for efficiency and transforma-
tion on the floor of the House of Lords
towards the end of January over what he
calls ‘the government’s failure to deal with
Covid loan fraud’ may force a change
in approach from the government with
potentially wide ramifications for the insol-
Vency sector.

The scale of fraud

Approximately £47bn was lent by banks
in bounce back loans to over 1.5 million
companies. Some £5bn of this was initially
estimated to have been lost to fraud, but
estimates of non-repayment by borrowers
takes the potential non-repayment figure
up to £26bn.

The government has spent approxi-
mately £400bn in its pandemic response
over the last two years, yet tax receipts
declined by approximately £50bn in
2020/21 from 2019/20. Even though Lord
Agnew expressed concerns, surely the gov-
ernment will be keen to minimise losses on
this scheme.

At the same time, IPs are likely to be
subject to a radical overhaul in how they
are regulated. Following the Small Busi-
ness, Enterprise and Employment Act
2015 (SBEE Act), and a call for evidence
in 2019, the government launched an open
consultation in December 2021 (open until
25 March 2022) on the future of insolvency
regulation and proposes the creation of a
single independent government regulator
to sit within the Insolvency Service. As well
as regulating office-holders it will regulate
firms providing insolvency services.

While this will doubtless take some time
to come into force, IPs should consider the
likely new framework and try and act in a
manner consistent with it. The SBEE Act
introduced statutory objectives for a new
regulator to uphold, which will include
‘promoting the maximisation of the value
of returns to creditors and promptness in
making those returns’ and ‘protecting and
promoting the public interest’. IPs will
need to act in accordance with this.

Applied to companies in insolvency pro-
cesses that took out Covid-19 loans, it has
to be in the public interest for IPs to try to
recover sums that the government is ulti-
mately liable to lenders for (in the event of
non-repayment) under the guarantee they
provided.
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Misfeasance and bounce backs
IPs can pursue directors in respect
of any misfeasance that they
may have caused or permit-
ted. Misfeasance covers a
wide range of director mis-
conduct and breach of duty
to the company: it will cover
misapplication or personal
retention of company funds.
In the simplest cases, bounce
back loans may have been paid
straight into personal accounts.
Loans were to be used in a way
which would provide an economic ben-
efit to the business. If loan monies were
misused, permitting this is likely misfea-
sance by the directors. Liquidators have a
summary remedy in respect of misfeasance
claims under s212 of the Insolvency Act
1986. Administrators do not but they have
the general ability to bring company claims,
including seeking relief against directors
they suspect of misfeasance in the ordinary
way. In nil-asset cases, litigation funding or
assignment of claims may well be available.

_,
o

It has to be in the public
interest for IPs to try to
recover sums that the
government is ultimately
liable to lenders for (in the
event of non-repayment)
under the guarantee they
provided.

If IPs suspect director misconduct, this
should be notified to the Insolvency Ser-
vice on the mandatory report on director’s
conduct they send to the Service. The Ser-
vice can then consider disqualification
proceedings, seeking compensation orders
or prosecution for various offences such as
those in s206-211 of the Insolvency Act, or
potential prosecutions for obtaining monies
by deception (if, for example, directors lied
on the self-certification questionnaires to
obtain bounce back loans). In the initial wave
of post-pandemic insolvencies there have
been a number of stories of directors being
disqualified and/or going to prison for abus-
ing the government finance schemes.

Ultimately, in
making any deci-
sions on individual
cases, the public
interest will need to
be weighed up against
the value of returns to creditors. If an IP
suspects a company of misusing a loan or
obtaining it fraudulently, and there are real
concerns about recoverability, that can be a
factor in decisions taken on cases.

We suspect that IPs will be under com-
mercial pressure from relevant creditors to
exhaust their investigations. This will be to
investigate both the use of funds obtained
by companies that subsequently enter
insolvency, and to investigate whether
funds may be recoverable from directors
either in settlements or litigation.

IPs are (generally) not specialist fraud
investigators. However, they do have foren-
sic investigation skills and, crucially, wide
statutory powers to investigate and require
the cooperation of directors and employ-
ees. They can ultimately get information
from any person the court thinks capable
of providing it. These powers, combined
with information that can be gleaned
from open-source information, registries
and social media, should be sufficient to
identify claims and enable insolvency prac-
titioners to do their bit to try and mitigate
massive losses that are ultimately faced by
all of us.

RICHARD PALMER
is a partner in the
restructuring and
insolvency team at
Horwich Farrelly
Solicitors.
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CAREERS AND PROFESSIONAL DEVELOPMENT

Joint Insolvency Examination
— November 2021

Corporate insolvency pass list

The pass lists are being published in this
way because a pass in either the personal
or corporate exam will enable a candidate
to apply to their RPB for a partial licence
in that particular specialism following
changes brought in by the Deregulation
Act 2015.

Only students who gave consent to appear on
this list are shown below.

JIEB 2021
high achievers

First place in corporate
insolvency

(awarded to the candidate
with the highest mark in the
corporate paper)

Joe Gaastra

First place in personal
insolvency

(awarded to the candidate with
the highest mark in the personal
paper)

Grace Jones

Combined top scorer
(awarded to the student
achieving the highest combined
marks in one sitting)

Gordon Scott Bettany
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Abraham R, London
Allen J, Preston

‘

Ballinger S, London
Bennett C, London
Bettany G, Leeds
Bonner D, Manchester

‘

Cameron J, London
Casey J, Edinburgh
Chapman G, London
Cochrane J, Northampton
Corbett S, Huddersfield

Easto M, Hook
Elliott J, London

Fallon B, Leeds
Forsberg J, Bristol

Gaastra J, George Town
Gill R, Yarm

Hamill N, London
Harbinson N, London
Harding A, Bedford
Herberts P, Sheffield
Hoad N, Worthing
Hudson C, Stockport
Hudson S, Sunderland

‘

Jones G, Norwich

King A, Oxford
Kings P, Newcastle Upon Tyne

Liddington R, Loughton

Mapstone K, Edinburgh
Morris S, London

Norton J, Pevensey

O’Day N, London

Pannozzo D, Banbury
Penrose M, Stockport

Reddington J, Pudsey
Russell M, Bradford
Russell R, Sutton

Seres A, London
Sharpe O, Newbury
Shepherd S, Dudley
Simcox A, Walsall
Smith S, Aberdeen
Sullivan J, Basildon
Suresh J, New Malden

‘

Taylor R, Retford
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—
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Whatcott J, Normanton
Woodcock M, Accrington
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CAREERS AND PROFESSIONAL DEVELOPMENT

Joint Insolvency Examination

— November 2021

Personal insolvency pass list

The pass lists are being published in this
way because a pass in either the personal
or corporate exam will enable a candidate
to apply to their RPB for a partial licence
in that particular specialism following
changes brought in by the Deregulation
Act 2015.

Only students who gave consent to appear on
this list are shown below.

‘

Ablett A, Sidcup

Bamforth H, Manchester
Bettany G, Leeds
Booth N, Romford

‘

Cameron J, London
Chapman G, London
Corbett S, Huddersfield

Duffy K, Stockport

Fallon B, Leeds
Forsberg J, Bristol

Gill R, Yarm

Hamill N, London
Harbinson N, London
Harding A, Bedford
Herberts P, Sheffield
Hoad N, Worthing
Hudson C, Stockport
Hudson S, Sunderland

Analysis of November 2021 results

Jones G, Norwich

King A, Oxford

Kings P, Newcastle Upon Tyne

‘

Liddington R, Loughton
Lightfoot F, Hitchin
Lord K, Accrington

McGreevy J, Bristol
Mclaren N, Edinburgh
Morris S, London

Murphy C, Spalding

Reddington J, Pudsey

Seres A, London

Sharpe O, Newbury
Smith S, Aberdeen
Sullivan J, Basildon
Suresh J, New Malden

Whatcott J, Normanton

Woodcock M, Accrington

Papers passed
Papers sat
2 0 Total
2 28 9 19 56
1 - 23 72 95
Total 28 32 91 151
membership@r3.org.uk Spring 2022 | RECOVERY
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Karl Laird defines unexplained wealth orders and how they are used.

here has been a significant

amount of press interest

recently in unexplained wealth

orders (UWOs). This now

seems like an appropriate time
to take stock of how this relatively new law
enforcement tool has been used since its
introduction.

UWOs were introduced by amendments
made to the Proceeds of Crime Act 2002
by the Criminal Finances Act 2017. These
amendments came into force in January
2018. Applications for UWOs must be
made to the High Court and can be made
without notice. Only ‘enforcement author-
ities’ as defined in section 362A(7) of the
Proceeds of Crime Act 2002 can apply for
UWOs. This definition is limited to the
NCA, HMRC, the FCA, and the SFO.

How to spot a UWO

To make a UWO, the following conditions

must be satisfied:

1. there is reasonable cause to believe the
respondent holds the property;

2. there is reasonable cause to believe the
value of the property is greater than
£50,000;

3. there are reasonable grounds for sus-
pecting that the known sources of the
respondent’s lawfully obtained income
would have been insufficient for the
purposes of enabling the respondent to
obtain the property; and

4. the respondent is either a politically
exposed person, or there are reason-
able grounds for suspecting that the
respondent is, or has been, involved in
serious crime (either in the UK or else-
where) or a person connected to the
respondent has been so involved.
UWOs can only be made against polit-

ically exposed persons or individuals for
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whom there are reasonable grounds to sus-
pect that they have been involved in serious
crime. The legislation defines ‘politically
exposed person’ in broad terms. The indi-
vidual must be someone who is, or has been,
entrusted with prominent public functions
by an international organisation or by a
state other than the UK. The definition
encompasses family members and close
associates of such individuals. The defini-
tion of politically exposed person does not
include domestic politicians or government
ministers. A UWO will therefore only be

obtainable against a domestic politician if

there are reasonable grounds to suspect that
they have been involved in serious crime.

If the High Court makes a UWO, it
must specify the person who is subject
to the order and the property to which it
applies. UWOs therefore cannot be used to
inquire into the origins of a person’s assets
in a general sense. A UWO must apply
to a specific item of property which must
be valued at more than £50,000. A UWO
will require the respondent to set out the
nature and extent of his or her interest in
the property in question. The respondent
may also be required to explain how he or
she obtained the property and, where the
property is held by the trustees of a settle-
ment, set out such details of the settlement
as may be specified in the order. To make
the UWO, the High Court must be satisfied
that there is reasonable cause to believe
that the respondent holds the property. The
statute does not require reasonable cause to
believe the respondent owns the property.
UWOs may therefore be particularly useful
where complex trust structures have been
used to obfuscate the true beneficial owner-
ship of property. This aspect of the regime
will be examined in greater detail below.

If the respondent fails to comply with a

UWO, or to purport to comply, a rebutta-
ble presumption applies that the property
is recoverable and therefore subject to civil
recovery. In these circumstances, the bur-
den of proof that usually applies in civil
recovery proceedings is reversed, as the
enforcement authority will no longer bear
the burden of proving that the property
represents the proceeds of crime. If the
High Court makes a UWO, it has the power
also to make an interim freezing order. This
is intended to ensure the property in ques-
tion is not dissipated. However, an interim
freezing order can only be made if the
court considers it necessary to do so for the
purposes of ensuring any subsequent civil
recovery proceedings are not frustrated.
The necessity of granting the interim freez-
ing order must be demonstrated by the
applicant. Importantly, the applicant must
apply for the interim freezing order at the
same time as it applies for the UWO.

How are they used?

Now that the statutory regime has been
introduced, how have UWOs been used?
Publicly available information reveals that
15 UWOs have been made in four cases.
Unsurprisingly, there is very little informa-
tion in the public domain about many of
these cases. There are, however, now sev-
eral judgments in which the courts have
examined the conditions which must be
satisfied before a UWO can be granted.
The most significant case to date is NCA
v. Baker [2020] EWHC 822 (admin). This
case concerned two Kazakhstani politically
exposed persons and a professional trustee.
Three UWOs were obtained by the NCA in
respect of property alleged to have been
purchased by a former high-ranking public
official in Kazakhstan (Mr R). The respond-
ents informed the NCA that the beneficial



owners of the first and third properties was
Mr R’s ex-wife and the owner of the sec-
ond property was their son (Mr N). These
properties were held by complex off-shore
structures. Two of the three properties were
held by separate Panamanian foundations
(similar to a trust). Mr Baker, the first
respondent, was an English solicitor who
was the president of each of the founda-
tions’ councils. It was argued that the basis
of the NCA’s applications for the UWOs
was factually incorrect, as the property pur-
chases were unconnected with Mr R. Lang
J agreed and discharged all the UWOs on
the basis that there was no proper basis for
the assumption that Mr R was connected
to the foundations which held the proper-
ties or provided funds for their purchase.
Although the court’s analysis was inevitably
fact-sensitive, its consideration of the case
against Mr Baker has important implica-
tions for future cases. As has already been
explained, UWOs can be made against
both the beneficial and legal owners of
property. However, all the requirements for
making a UWO must be satisfied in respect
of the respondent (in this case Mr Baker),
even if the beneficial owner of the property
is someone else. If a UWO is sought against
a nominee or trustee, the applicant must
demonstrate that he or she is a politically
exposed person or that reasonable grounds
exist for suspecting him or her of involve-
ment in serious crime, as well as showing
a mismatch between the respondent’s law-
ful income and the value of the property.
What is particularly important for future
cases is the court’s analysis of whether Mr
Baker ‘held’ the property in question. The
court concluded that the property was held
by the foundations. Although Mr Baker
was the president of these foundations,
he was not the legal title holder. Effective
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The practical consequence
of Baker is to make it

very difficult indeed, if not
virtually impossible, for
enforcement authorities
successfully to apply for
UWOs against professional
trustees and intermediaries
where the true beneficial
owner of property is
unknown.

control of the property lay with the founda-
tion council, not with Mr Baker personally.
The court accepted the argument that the
NCA was required first to consider the
actual extent of Mr Baker’s interest in the
property and then ask whether his lawfully
obtained income would have been insuffi-
cient for the purposes of enabling him to
obtain that interest in the property. Since
Mr Baker did not hold the property, he had
no interest in it. Therefore, this condition
was not satisfied as there was no mismatch
between his lawful income and his interest
in the property. This analysis is of wider
interest given that professional trustees will
rarely hold an interest of any value in prop-
erty that is unexplained by their known
income.

The observation was made earlier
that UWOs can be useful if complex trust

structures have been used to obfuscate the

true ownership of property. The practical
consequence of Baker is to make it very dif-
ficult indeed, if not virtually impossible,
for enforcement authorities successfully
to apply for UWOs against professional
trustees and intermediaries where the true
beneficial owner of property is unknown.

A tool like any other

In many respects UWOs are no different
from the other information gathering
tools which are available to enforcement
authorities, such as disclosure orders.
What makes UWOs so distinct — and useful
from an enforcement perspective — are the
consequences that follow from non-com-
pliance, ie that the property is presumed
to be recoverable property. However, the
applicability of this presumption is wholly
contingent upon the respondent’s failure
to comply. If the respondent complies, or
purports to comply, this distinct feature is
lost and UWOs are no different, practically
speaking, from other information gath-
ering tools. The media focus on UWOs
overlooks this dimension of the regime,
and in doing so also overlooks that there
may be good reasons why an enforcement
authority may choose not to apply for a
UWO. The judgment in Baker may mean
that UWOs are relied upon even less. At
the time of writing, the government has
committed to introducing an economic
crime bill. It remains to be seen whether it
will amend the UWO regime with a view to
expanding its applicability.

KARL LAIRD is a
barrister at 6KBW
College Hill
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The post-Brexit cross-border
world: Franco-English realities

Georges-Louis Harang and Stefan Ramel return to the topic of
cross-border insolvency and restructuring cases to bring their
original predictions for the legal landscape up to date.

n the winter 2018 edition of

RECOVERY, we wrote a piece

entitled The post-Brexit cross-border

world;, a Franco-English comparison

(starting on page 27) in which we
set out on a crystal-ball gazing exercise to
attempt to map out the likely cross-border
restructuring and insolvency landscape in
Franco-English insolvency or restructur-
ing cases after Brexit. At the time, we were
still living by the phrase ‘nothing is agreed
until everything is agreed’, and Brexit had
not happened.

By the time you receive this copy of
RECOVERY over four years have passed
since we first wrote on this topic, Brexit
(81 January 2020) is now over two years
old and it will soon be two years since the
end of the transitional period (31 Decem-
ber 2020). It seemed to us that this would
be an appropriate time to attempt to turn
our earlier predictions into a more con-
crete reality, not least since we are aware of
a growing number of post-Brexit cross-bor-
der restructuring or insolvency cases, and
indeed we are involved in some in our own
practices.
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As we did with our article in 2018, and
in a continued European cross-border
spirit, we are arranging for this article to
be published both in RECOVERY magazine
and also in Revue Lamy Droit des Affaires.
We are grateful to the editors of both
publications.

Nomenclature: post-Brexit
cross-border cases

Although Brexit occurred on 31 January
2020, it was followed by a brief transitional
period until 31 December 2020. When we
refer to post-Brexit cross-border insolvency
cases, we are referring to cases in which the

A French insolvency
practitioner, or a French
creditor or a French debtor
wishing to seek the court’s
assistance in the UK is
spoilt for choice when

it comes to selecting a
mechanism to enforce their
rights in the UK.

insolvency proceedings began afier the end
of the transitional period.

The bilateral treaty which led to the
United Kingdom’s withdrawal from the EU
was the UK-EU Withdrawal Agreement. By
article 67(3)(c) of that treaty, Regulation
(EU) 2015/848 of the European Parliament
and of the Council of 20 May 2015 on insol-
vency proceedings continues to apply, in
both the UK and the EU, as regards insol-
vency proceedings (and actions deriving
directly from them and closely linked with
the insolvency proceedings), but only if the
‘main proceedings’ were opened before
11.00 pm (UK time) on 31 December 2020.

In those sorts of cases, where the
transitional provisions are engaged, the
consequences of Brexit can effectively be
ignored: the position is quite simply that
the Recast Insolvency Regulation (recast
regulation), with its extensive armoury of
cross-border tools, continues to apply. An
English administrator or liquidator is auto-
matically recognised in France as are the
relevant underlying proceedings, and vice
versa. Competing parallel proceedings are
effectively prohibited by the jurisdictional
rules under the recast regulation, which
requires a court to be satisfied that a debt-
or’'s COMI is situated in, or alternatively
that the debtor has an establishment in,
the relevant jurisdiction before proceed-
ings can be opened.

In cases in which the main proceedings
were opened afler the end of the transi-
tional period, the position is as follows.

The UK landscape
A French insolvency practitioner, or a
French creditor or a French debtor wish-
ing to seek the court’s assistance in the
UK is spoilt for choice when it comes to
selecting a mechanism to enforce their
rights in the UK. The panoply of applica-
ble instruments includes the UNCITRAL
Model Law (model law), given effect by the
Cross-Border Insolvency Regulations 2006
(CBIR) and the common law (we take the
view that s426 of the Insolvency Act 1986
is unlikely to be of any utility in relation to
French proceedings).

The CBIR has been in force for well
over 15 years now, and there is, as a result,
a developed (but of course still developing)
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jurisprudence interpreting and applying
the provisions of the CBIR in cross-bor-
der insolvency cases. The CBIR requires
a two-stage approach. At the first stage, it
is necessary for the foreign office-holder
to seek recognition of their proceedings
(and they can, also at that stage, seek
interim relief; see article 19). If that stage
is successfully completed (and in most
cases it is, although it is always necessary
to check whether any relevant exclusions
apply), then the next and second stage is
to seek substantive relief (see article 21).
The substantive relief that is available is
wide-ranging and includes, for example,
staying proceedings in England and Wales,
providing for the examination of wit-
nesses and entrusting the administration
of the debtor’s assets located in England
and Wales to the foreign office-holder. It
is important to note, however, that recog-
nition under the CBIR will only be given
where the ‘foreign proceedings’ are taking
place in a jurisdiction in which the debtor
had either their centre of main interests or
an establishment: articles 2(g) & (h) and
17.

A material point to determine in rela-
tion to the national French proceedings in
respect of which recognition is sought is
whether they qualify as ‘foreign proceed-
ings’ for the purposes of the model law (see
article 2(i)). Such proceedings are defined
as:
... a collective judicial or administrative
proceeding in a foreign State, including an
interim proceeding, pursuant to a law relating
to insolvency in which proceeding the assels
and affairs of the debtor are subject to control or
supervision by a foreign court, for the purpose of
reorganisation or liquidation.’

In each case, the stakeholder would be
well advised to verify whether the relevant
French proceedings meet that definition.

As for the common law of cross-border
insolvency, the modern starting point is the
decision of the Privy Council in Cambridge
Gas Transport Corp v. Official Committee of
Unsecured Creditors of Navigator Holdings Plc
[2006] UKPC 26 [2007] 1 A.C. 508 in which
Lord Hoffman endorsed the proposition
that the English court would recognise
foreign insolvency proceedings, and that
such recognition carried with it the ‘active
assistance of the court’. Cambridge Gas was

The UK insolvency
practitioner, or a UK
creditor or a UK debtor is
forced to take a quasi trip
back in time to seek legal
assistance.
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France and the UK have
not concluded any bilateral
conventions governing
their common fate on
insolvency matters, forcing
the UK claimant to refer

to rules of international
private law to obtain any
legal assistance.

followed by the slightly less helpful deci-
sions in Rubin v. Eurofinance [2012] UKSC
46 [2013] 1 A.C. 236 and Singularis Hold-
ings Ltd v. PricewaterhouseCoopers [2014]
UKPC 36, [2015] AC 1675. In Singularis,
Lord Sumption endorsed a summary of the
common law position which Lord Collins
had put forward in Rubin, including that
‘... at common law the court has power to
recognise and grant assistance to foreign
insolvency proceedings...’.

The outer reaches of that assistance are
still being developed. For a recent exam-
ple, see the decision of the Court of Appeal
in Kireeva v. Bedzhamov [2022] EWCA Civ
35 in which the court had to consider the
interaction between assistance to a foreign
office-holder in relation to a property in
England, and the ‘immovables rule’ (ie
rights in relation to land in England and
Wales are governed exclusively by English
law). (The model law was not available in
Kireeva because the bankrupt had neither
his COMI nor an establishment in Rus-
sia). The assistance does include vesting
certain categories of English assets in a
foreign office-holder; staying local pro-
ceedings or even ordering the remittal of
assets to a foreign proceeding. It is plain
that the common law power of assistance is
not limitless: Lord Sumption made clear in
Singularis that the power is subject to local
law and local public policy. It is readily pos-
sible, however, to see how the common law
power may be of assistance in relation to
French proceedings.

The French landscape

Having to deal with Brexit and its conse-
quences on the French territory (for any
proceedings opened after the transition
period, as of 1 January 2021), the UK
insolvency practitioner, or a UK creditor
or a UK debtor (the UK claimant) is forced
to take a quasi trip back in time to seek
legal assistance. France has not ratified
the model law unlike the UK and neither
France nor the UK are members of any
Hague Convention on Private Interna-
tional Law related to insolvency matters.
Moreover, France and the UK have not con-
cluded any bilateral conventions governing
their common fate on insolvency matters,
forcing the UK claimant to refer to rules
of international private law to obtain any
legal assistance. As we have said, it is a sort
of backward step in having to use complex
legal tools whereas, in the past decade and
longer, there had been a simplification of
legal interactions between states thanks to
the insolvency regulation. In line with this,
the UK claimant does not benefit anymore
from the automatic recognition of the UK
insolvency proceedings in all other mem-
ber states (ie in France) and the automatic
effects of such proceedings in each mem-
ber state.

Therefore, in cross-border insolvency
proceedings, the UK claimant will have
to adopt a tailored approach to select-
ing the most effective process to obtain
the recognition and the enforcement of
its UK decision, which is now no longer
guaranteed. Due to the return to the tra-
ditional solutions of private international
law, according to the rules in force adopted
by France, the UK claimant will have to
refer to the exequatur procedure for foreign
judgments! for recognition of the insol-
vency proceedings. Under French case law,
without an exequatur judgment, the foreign
decision pronouncing the opening of an
insolvency proceeding cannot have, on
French territory, ‘any effect’ [Cour de Cas-
sation — 1ére civ., 6 juill. 2016, n° 15-15850].
Among other consequences for the UK
claimant, because she/he is deprived of the
possibility of securing their UK insolvency
proceedings with automatic recognition in
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France, she/he will be in a rush to obtain
(however, subject to the procedural dead-
lines) the exequatur in order to avoid any
rival proceedings from other creditors. As a
matter of fact, the absence of res judicata has
the effect that the debtor is not considered
in France as being divested of his assets and
his creditors retain their right to pursue his
assets even if they have filed their claims
in the bankruptcy initiated abroad. In
addition, the absence of 7es judicata of the
foreign decision allows the French courts to
open proceedings in France if a criterion
gives them jurisdiction despite the opening
of insolvency proceedings in the UK (if no
exequatur has been granted).

The UK claimant seeking the exequa-
tur of the UK decision is, however, not
deprived of any remedies during the pro-
cess of getting such an exequatur. The UK
judgment opening the bankruptcy is a
jurisdictional fact that the French legal
system cannot ignore, so that the foreign
judgment constitutes proof of the man-
date of the UK insolvency practitioner
and allows the office-holder to be granted
capacity to act in France on behalf of the
debtor company. The UK insolvency prac-
titioner can therefore take legal action in
France on behalf of the creditors or the
debtor to request the exequatur or to file
a third party against a French judgment
that would open proceedings in France.
The UK claimant will be allowed to file a
motion to obtain any interim measures in
relation to assets/on real estate properties
situated in France [Cour d’appel de Paris, 9
sept. 2005, no 05-280185, 15e ch. B, JCP E
2006, no 1067, note J.-P DOM]. As soon as
the exequatur is granted, the foreign bank-
ruptcy judgment has the effects provided
for by the foreign bankruptcy law on the
national French territory: divestiture of the
debtor, cessation of individual proceedings,
stay of enforcement measures, etc. Moreo-
ver, the granting of the exequatur renders
inadmissible any request for the open-
ing of insolvency proceedings in France.
Despite the possibility for the UK claimant
to obtain interim measures alongside the
exequatur proceedings, she/he might face
rival proceedings based on EU regulations
and/or domestic laws giving advantages to
a non-UK claimant because of the ease of
launching judicial actions on those grounds
and also the fact that there is a lower cost.

France will inevitably carry on develop-
ing restructuring tools and its insolvency
proceedings alongside the other member
states of the EU under the impulsion of the
EU. Already, with the transposition of the
EU Directive on Restructuring and Insol-
vency? as of 1 October 2021, France has
reinforced its restructuring tools, especially
the safeguard proceedings. This might
lead to the prospect of companies seeking
EU restructuring tools, such as those pro-
vided by the French legal system, instead
of relying on the English tools (notably, the
scheme of arrangement or the UK restruc-
turing plan). In a cross-border framework,
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After almost two years after
Brexit has taken effect,
the route to recognition

of judicial decisions/to
accessing restructuring
tools seems clearer,
meaning that the claimant
is likely to approach

with better certainty and
sustainability, the methods
of handling insolvency
cross-border cases.

Under French case law,
without an exequatur
judgment, the foreign
decision pronouncing the
opening of an insolvency
proceeding cannot have,
on French territory, ‘any
effect’

e

STEFAN RAMEL is a
barrister at Guildhall
Chambers.

such a competitive aspect is likely to hap-
pen as EU restructuring tools will benefit
from recognition in other member states,
increasing their attractiveness for debtors
having interests in both countries, or in
other EU states.

Conclusion

It is likely that Brexit will not only change
the way claimants think, but also the way
they act. Within the context of insolvency
proceedings, French as UK claimants
might have to anticipate their legal needs
if they are facing cross-border elements
involving the UK or France. To avoid
competitive insolvency proceedings, the
diminution in the value of assets, com-
petitive restructuring tools and important
legal costs, a claimant will probably have to
assess in advance the pros and cons before
launching any recognition/enforcement of
its insolvency proceedings either in the UK
or in France. Nevertheless, after almost
two years after Brexit has taken effect, the
route to recognition of judicial decisions/to
accessing restructuring tools seems clearer,
meaning that the claimant is likely to
approach with better certainty and sustain-
ability the methods of handling insolvency
cross-border cases.

In any case, it is to be hoped that the
UK will be able to sign and then ratify
an international convention such as the
Lugano Convention or the Hague Conven-
tion of 2 July 2019 on the Recognition and
Enforcement of Foreign Judgments in Civil
or Commercial Matters, which would mean
that a UK claimant will avoid the difficulties
and complexities raised by Brexit.

"The Cour de Cassation imposes three conditions for
getting the exequatur of the foreign judgment and being
able to enforce such a judgment in France:

(i) the indirect jurisdiction of the foreign court, based

on the connection of the dispute with the court seized,
(ii) the conformity with international public policy on
substance and procedure; and (iii) the absence of fraud.
It generally takes six months to get the exequatur.

2 Directive (EU) 2019/1023 of the European Parliament
and of the Council of 20 June 2019 on preventive
restructuring frameworks, on discharge of debt and
disqualifications, and on measures to increase the
efficiency of procedures concerning restructuring,
insolvency and discharge of debt.

GEORGES-LOUIS
HARANG is an avocat

at Addleshaw Goddard
(Europe) LLP — Paris office.
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Brokers: valuable,
economical or costly?

weighs up the costs and benefits of using
a broker to bring a claim in an insolvency dispute.

he obvious answer to the ques-

tion in the headline is that it

will depend on who the broker

is, who the client is and what

the case is. There could well
be instances where an IP, or their lawyer,
might have all the requisite market knowl-
edge to find the best solutions for claims
under £100,000, massive international dis-
putes and everything in between.

However, few IPs or their lawyers are
likely to know more than a handful of play-
ers in the market. They are unlikely to be
familiar with over 50 different litigation
funders and after-the-event (ATE) legal
expenses insurers to enable them to iden-
tify the best options. They may also lack
the deeper knowledge of who is interested
in exactly what type of case, and on what
terms.

There may also be those IPs who gen-
uinely believe funders when they promise
to offer the best terms direct without the
IP needing to explore the wider market.
I can see the benefit for funders in push-
ing this message, but I'm not sure how an
IP justifies this approach to the creditors.
Perhaps I'm missing something, but isn’t
there a real risk to IPs if they can’t show
to creditors that they made genuine efforts
to secure the best terms from the market
(rather than from just one party)?

If a funder really does
believe that their pricing
is competitive, wouldn’t
they embrace having
their terms compared to
others? Surely this would
only serve to prove them
right?

membership@r3.org.uk

Maximising returns

As a broker for a wide range of funding and
insurance solutions, Annecto Legal’s role is
about much more than just sending papers
out to a whole raft of funders and insur-
ers. The starting point is to understand the
claim, the needs of the IP and the needs
of the legal team, with a view to suggesting
appropriate retainers, funding and insur-
ance models that reduce risk and maximise
returns to creditors.

We could be looking at a single claim
for, say, £50,000 that would suit an assign-
ment model, or perhaps a mix of several
cases from the same administration that
could suit a portfolio solution. Perhaps
there’s a claim for several hundred thou-
sand pounds that needs a low-cost funding
and insurance product, rather than a giv-
ing away 30% or more of recoveries to a
funder. Cases can need early investment, a
small amount of funding for an issue fee,
or simply a well-priced and structured ATE
solution.

Making an informed choice

At the very least, there are benefits in put-
ting a case to a broker so that the IP can
have an insight into the options that might
be available. That way, informed choices
can be made as well as justified to the
creditors. Your broker should be able to
assess the different offers and explain the
differences, as well as giving insight into
the market and how funders or insurers
operate.

Consider whether your practice might
benefit from being able to run cases past
an independent, regulated broker that can
give helpful insight and feedback, as well
as saving your team the time of dealing
with multiple funders and insurers directly.
Alternatively, consider what training and

An IP that understands the
options available can make
an informed choice.

processes you need to put in place to ensure
your team is exploring the market and can
justify the approach taken, if necessary, to
creditors and regulators.

One measure of a good business partner
is whether they are adding more value than
it costs to use their service. The advantage
of using a broker is that you can access the
service for free, and only need to commit
once offers are on the table. Brokers are
typically paid by the funders or insurers
upon successful conclusion of the claim,
and their fees will be included in any terms
presented, so comparisons should be sim-
ple. Whether or not the decision is made
to move forward, the IP is now in position
to make an informed decision and to show
that they’ve made proper attempts to get
the best terms from the market.

As it stands, there are simply too many
potential claims that wither on the vine,
either because the options are not explored
at all, or because claims are unattractive
for one funder and no other options are
considered. Creditors, IPs, lawyers and all
parties involved would benefit from proper
assessment of cases and the options availa-
ble to take them forward.

MARK BEAUMONT is co-founder of Annecto Legal Ltd, a national broker of
after-the-event (ATE) legal expenses insurance and a wide range of funding
for litigation and arbitration claims. Annecto is happy to assist with smaller
claims under £100k as well as mid-market, large-scale and complex cases.
Contact Annecto Legal on 0800 612 6587 or Mark Beaumont on
mark.beaumont@annectolegal.co.uk or 07730 217 643.
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The UK’s food supply — close
to breaking point?

follows on from RECOVERY's supply chain issue with
an in-depth look at pressures on the UK food system.

he UK has the most devel-

oped food supply system in

the world, accounting for 9.4%

(£120bn) of its annual Gross

Value Added (GVA), according

to the Office for National Statistics (ONS).
Since the 1940s, the primary focus of
the UK food system has been to maxim-
ise the production of cheap, safe food'.

However, this has had unintended conse-

quences including:

¢ Retail concentration, with ¢70% of
domestic  grocery  supplies being
accounted for by the top four supermar-
kets, according to Statista.

* Organised global food supply becoming
the second-biggest contributor (after
energy) to climate change at c20-30%
of greenhouse gas emissions®. Agricul-
ture causes 10% of UK emissions®, while
sub-1% GVA, according to the Climate
Change Committee 2020.

* DEFRA figures show that the UK’s agri-
cultural revolution, needing only a third

of the land to produce the same food
as in the 1960s, has contributed to 97%
wildflower meadow, 50% ancient wood-
land, 56% heathland and 90% lowland
pond losses since 1930.

* Highly processed foods becoming on
average three times cheaper per calorie
than healthy foods*.

* 50% of household food purchases being
ultra-processed (compared to Germany
46%, France 14% and Italy 13%) — most
of it unhealthy, with bad diet now an
acute problem among the least affluent®.

* Increased food waste with over 25% of
all food grown not being eaten®, ¢30%
on-farm, ¢70% off-farm waste, with con-
sumers responsible for half of it overall.
It is widely recognised that food sup-

ply is not so much a chain as a complex

network of producers, processors, and
retailers. This complexity is amplified by
the pre-processing of raw ingredients which
are used for second-stage processing.

The UK has ¢192,000 farms and 4,000

horticultural (fruit and vegetable) businesses
supplying ¢11,000 food manufacturers, 95%
of whose outputs go across the buying desks
of the top ten supermarkets.

An energy vacuum

The sector is one of the biggest consumers of
energy with ¢30% of global energy consumed
by it, according to the Food and Agriculture
Organisation of the United Nations. Energy
is needed at every stage: the production of
agricultural inputs, agricultural production
in the field, food processing, transportation,
marketing and consumption. Significant
increases in energy costs over last year are
significantly depressing farmer and food
processor margins.

Notably, ultra-processed foods offered
to consumers require significant energy
inputs to mechanically refine, soften and
blend base ingredients so as to produce
attractive looking, tasty food items.

The UK has the highest per head con-
sumption of ultra-processed food in the
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world, currently running at 51% of national
calorific intake’, contributing to more than
half of over-45s living with diet-related
health conditions, which increasingly repre-
sents an equivalent ‘big-tobacco’ class-action
litigation risk for major food manufacturers.

Most consumers make their food pur-
chasing decisions based upon product
price, followed by appearance and weight.
Accordingly, most supermarkets historically
based their growth strategies on lowest cost
and convenience. Food safety standards
applied in the Western world, in terms of
the immediate health consequences, are
taken as a given and are of little concern
to consumers unless a contamination issue

Editor membership@r3.org.uk

comes to their attention (eg the horse meat
scandal of 2013).

Supermarket business strategies predi-
cated on achieving the lowest price feature
a sustained squeezing of supplier margins
— allied with supermarket buyers readily
substituting suppliers, supply lines, and
foodstuffs according to product availability
and the economic value of the supply rela-
tionship from the buyer’s perspective.

The easy substitution of suppliers gives
the supply chain great flexibility and
resilience from the supermarkets’ and con-
sumers’ perspective, though the economic
consequences for individual suppliers can
be significantly adverse.

The UK has the highest
per head consumption of
ultra-processed food in the
world, currently running at
51% of national calorific
intake.

This retailer-buyer dominance of the
supply chain has caused long periods of
food price deflation over the last 70 years.

Consequently, over this period the aver-
age family’s grocery spend as a percentage
of take-home pay dropped from more than
30% in the 1950s to less than 10% today®.

Customer/supplier imbalance
Producers and processors have sought to
live with the gross margin squeeze that this
represents through increased productivity
in the form of agricultural yield gains and
volume efficiencies.

It has caused supplier consolidation;
whether voluntarily through M&A; cooper-
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ative JV’s and orderly market withdrawals;
or involuntarily through supplier failures, to
create fewer, larger suppliers that reduce the
relationship costs supermarkets bear in rela-
tion to the product category being supplied,
arguably to detriment of consumer choice.

Dominant supermarket buyers have
been able, over the past 30 years, increas-
ingly to place the risk of supply upon their
direct suppliers in the form of one-sided
contract terms; short-notice order varia-
tions and cancellations; exclusive supply
requirements (factory facilities dedicated
to service one supermarket are not uncom-
mon); extended payment terms (60-120
days is not unusual); short notice delist-
ing of product lines and/or entire ranges;
shortage, recall and other contribution
(supplier income) deductions from sup-
plier accounts.

The customer/supplier power imbal-
ance is perhaps best illustrated by food
manufacturers (even those with £100m+
annual turnovers) not having guaranteed
order books beyond the next 7-10 days.

The Competition Commission moved
in 2008 to seek to curb the worst supermar-
ket buyer power excesses with the Groceries
Supply Code of Practice 2010, overseen by
the Groceries Code Adjudicator since 2013.

However, the business-critical threat
of wholesale delisting remains. Hence, it
remains the negotiating weapon of choice
applied by supermarket buyers in their
efforts to keep suppliers’ prices low. The
adjudicator has cautioned supermarkets
that there should be ‘no automatic delists
or fixed delist notice periods following CPI
negotiations’.

Of course, Brexit

UK food supply has also been buffeted by
Brexit events since 2016, increasingly so over
the last two years of practical implementa-
tion overlain by pandemic. There are, and
remain, pockets of significant supply chain
disruption through labour shortages in
picking and packing, meat processing and
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Dominant supermarket
buyers have been able,
over the past 30 years,
increasingly to place the
risk of supply upon their
direct suppliers.

distribution work that used to be undertaken
by migrant labour from Eastern Europe.

It is difficult to distinguish as to what
extent these shortages have been caused by
Brexit or the pandemic. Howsoever caused,
the ONS has released figures that show
the UK workforce is now much smaller
than it once was with fewer women, fewer
older workers, and fewer EU nationals. In
November 2021 there were ¢460,000 fewer

workers than in December 2019 (according
to Statista).

UK food exports and imports signif-
icantly dipped when the UK left the EU
single market and customs union on 31
December 2020 with food suppliers in both
the EU and domestically blaming Brexit
bureaucracy, congestion at British ports
and driver shortages.

Since January 2021 UK food imports
and exports require additional customs dec-
larations, product safety certificates, food
inspections and rules-of-origin checks, the
costs of which erode profit margins. This
has rendered small batch, marginal volume
and/or highly perishable food movements
uneconomic and consequently these have
largely ceased.

While the Department for Environment,
Food and Rural Affairs says that trade levels
are ‘largely back to levels seen in previous
years’, food imports from the EU will be
further impacted by checks being imposed
in July 2022. This triple-whammy of
increased labour, certification and energy

EU

DEFRA - UK Food Security Report 16 December 2021
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Perversely, with inflation now
front of mind for consumers,
supermarkets have the
opportunity to relax price
wars that have ratcheted up
over the last 30 years.

costs is causing significant and sustained
input price inflation impacting all farmers,
horticulturalists, and food processors.

Perversely, with inflation now front of

mind for consumers, supermarkets have
the opportunity to relax price wars that
have ratcheted up over the last 30 years to
improve their own profit margins.

However, many farmers’, horticultur-

alists’ and food processors’ medium-term
outlook is bleaker:

High energy prices may cause fertiliser
and CO2 shortages with attendant price
spikes impacting farmers and proces-
sors respectively.

The situation in Ukraine will also
adversely impact global energy and fer-
tiliser supplies and prices. It will likely
cause grain shortages and price volatil-
ity increasing starvation incidences in
the third world.

Instances of UK crops being left to rot
due to insufficient labour to harvest will
increase, particularly as 75% of the UK’s
2021 seasonal agricultural workers were
from Ukraine (67%) or Russia (8%).
More processing capacity hiccups will
occur, causing back-ups on farms,
potentially making the finished livestock
journey from the farm-gate uneconomic
— particularly for high-volume large
carcass enterprises, notably pork at 0.2
million carcasses per week, according to
DEFRA monthly statistics.

There is likely to be increased wastage
before food gets to consumers through
forced-culling, wasted crops and unsold
products beyond use by date.

There are likely to be fewer farmers
operating larger farms. Brexit ended
UK participation in the EU Common
Agricultural Policy, and this has started
reducing the basic farm subsidies many
farms rely on to make a net return and
introducing incentive payments to
encourage older farmers to retire.
There is likely to be an increase in insol-
vencies occasioned by delisting and/or
accumulated trading losses through ina-
bility to pass on input price increases to
customers.

We may see pressure to reduce ingredient
quality in processed foods to maintain, if
not reduce unit production costs.

More food fraud at every level, with input
ingredients and output contents misla-
belled, as suppliers seek to survive.

membership@r3.org.uk

THE PROCESSED FOOD TAKEAWAYS FOR IPS

Factors restructuring and insolvency
practitioners should consider in seeking to
support businesses in the food chain include:

Producers

Most farm and many horticultural enterprises
are unincorporated, sole trader or partnership
businesses, family owned and operated.

Agricultural mortgages and property
charges are usual forms of lender security,
which if enforced see the appointment of
Agricultural Receivers or Law of Property
Act Receivers respectively. Difficulties arise
through old law (the Agricultural Credits Act
1928 and the Law of Property Act 1925) and,
emotion with the family home usually at stake.

Specialist legal advice is vital to confirm
charge holder and office-holder rights, any
property tenancy or licensing arrangements,
what assets are charged and any ability to
continue trading.

Good animal welfare is critical as is
an understanding of seasonality and the
farming year. Engaging a farm manager in
the assignment to advise and assist is highly
recommended.

Additional credit from lenders and key
trade suppliers is a must-have for a successful
restructuring or turnround.

New Corporate Insolvency and Governance
Act 2020 (CIGA) tools will be of little relevance.
Tenanted farms are unlikely to benefit from
suspension of landlord enforcement rights as

‘trading’ is unlikely to have ceased at any time.

Processors
These are typically incorporated businesses
with lenders holding qualifying floating charge
security.

There is a need to understand all of the key
trade terms with major supermarket customers,
particularly retrospective rebates and any

"The National Food Strategy: The Plan — July 2021
2Garnett, T. et al. 2016. Food systems and greenhouse
gas emissions. Food Climate Research Network.

And, Food and Agriculture Organisation of the United
Nations, 2022

3Climate Change Committee 2020. Sixth carbon budget
4 Access to Nutrition Initiative. U.K. Product Profile 2019
5Food Foundation. The Broken Plate 2020

SWRAP. Food surplus and waste arisings in the UK 2021.

And, Bajzelj, B. et al. Food waste in primary production
in the UK 2019

"Monteiro, C. et al. 2018. Household availability of
ultra-processed foods and obesity in nineteen European
countries. Public Health Nutrition.

8USDA Our World in Data, 2017. Share of consumer
expenditure on food. And, Which Magazine — See how
food prices compare to 30 years ago and you might be
surprised, November 2019
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required supplier ‘contributions’, which are often
not detailed in day-to-day trade terms.

Early meetings with major customer
supermarket customers are essential to agree the
account position and basis of any ongoing trade.
Such customers will often want to vet potential
purchasers of the business whether the sale is
conducted in or outside of an insolvency process.

If a processor has suffered a major
supermarket delisting and/or contamination
event, managed closure with the sale of turn-
key facilities may be best recovery strategy.
Securing appropriate cleansing of machinery
pre-closure is critical to achieve it.

If processor has not suffered delisting and/
or a contamination event, a CIGA moratorium
may be a useful tool to obtain time to engage
all stakeholders required to achieve a
turnaround or fund-raising.

Meeting food hygiene standards is
paramount if production and trading is to
continue. Do not make the employee who is
responsible for this redundant even if there
is another apparently capable of fulfilling
the role — it will unsettle customers and
product liability insurers. If there is doubt
that hygiene standards can be maintained,
managed closure will be the lowest-risk
recovery option.

Securing proofs of delivery is essential for
successful debt collection. Beware third-party
haulage and warehousing arrangements: these
frequently give rise to duress payments to
secure PODs and finished goods stock.

High volume, short shelf-life products
produced on a just-in-time basis means
the potential for supply disruption is acute.
|dentify and retain staff responsible for
customer account management and,
production/order forecasts accessed via
customer online systems, to avoid penalties
arising against debts owed.

DUNCAN SWIFT
is an R&l partner
at Azets and R3'’s
immediate past
president.
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Amicus Finance — a proven
route to SME rescue

Sorca McGeown writes that plans for SMEs may well
be the future following Amicus Finance.

s Covid-19 restrictions begin

to ease, the full scale of the

impact on businesses caused

by the pandemic will come

sharply into focus during the
next 12-24 months as governments around
the world phase out their support meas-
ures. At this turning point, a vast swathe
of UK businesses, mostly small and medi-
um-sized businesses (SMEs), are fighting
for survival as they contend with high lev-
els of debt, rising input costs and uncertain
€conomic prospects.

SMEs form the backbone of the British
economy and are a major source of employ-
ment. Even if the headline numbers do not
necessarily materialise, there is a lot at stake.
Fortunately for restructuring professionals
there is an alternative and valuable tool at
their disposal that can help mitigate some of
the damage to the UK’s corporate landscape.

A revolutionary procedure

Galvanised by the pandemic, in June 2020
the UK government accelerated the intro-
duction of restructuring plans, something
on which it had consulted and planned
since an initial announcement in 2018.
Restructuring plans introduce some revo-

S ——
f i!
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lutionary approaches to restructuring and
insolvency work. Based on my involvement
in the restructuring plan for Amicus Finance
Plc, the process is proven to work for mid-
sized companies as well as for large ones.
The Corporate Insolvency and Gov-
ernance Act 2020 introduced, by way
of an insertion of a new part 26A to the
Companies Act 2006, a court-supervised
restructuring process that offers an alter-
native to company voluntary arrangements
(CVAs) or schemes of arrangement. One
key feature is that it enables a court to

Restructuring plans have
distinct advantages over
CVAs, where secured
creditors are not bound to
the process and there is no
moratorium from actions
against the debtor.

overrule classes of creditors objecting to
a proposed restructuring plan in a ‘cram
down’. Naturally, certain conditions need
to be met for the court to sanction a plan,
namely that it provides for a better return
to creditors than they may reasonably
expect to receive in an alternative sce-
nario (often, but not always, an insolvency
process) — the ‘no worse oft”’ test. Further
hurdles are required if the court is to cram
down dissenting creditors; most critically
that there is at least one creditor class
with a financial interest in the alternative
scenario that is supportive of the plan —
the ‘economic interest’ test. The UK led
the wave of adoption of this approach in
Europe, subsequently followed by France,
Germany, the Netherlands and various
other countries.

Restructuring plans put debtors in the
driving seat of the process. This means a
company’s management can remain in place
and run the business. To qualify, a company
is required to demonstrate that it has or will
encounter financial difficulties affecting its
ability to continue as a going concern. The
restructuring plan provides scope for a com-
pany to change its shareholder structure by
cramming down existing shareholders to

E
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allow the recapitalisation of the company by
new shareholders.

Cross-class cram downs

Support for a plan requires a minimum of
75% approval by value in each voting class
of creditor. If one or more creditor classes
oppose the plan, the court will consider the
cross-class cram down, subject to the ‘no
worse off” and ‘economic interest’ tests.

Importantly, for the first time the court
is allowed to cram down secured credi-
tors. Again, this means restructuring plans
have distinct advantages over CVAs, where
secured creditors are not bound to the
process and there is no moratorium from
actions against the debtor. This is the most
powerful feature of the new process for
professionals working in the restructuring
and recovery industry. It is particularly
relevant for rescuing mid-sized compa-
nies, for whom schemes of arrangement
are unviable, mainly for cost reasons, and
CVAs have become more challenging (as
explored below).

A number of large companies applied
to courts to sanction restructuring plans
since the adoption of the new legisla-
tion. They include Virgin Atlantic, Pizza
Express, Virgin Active, Deep Ocean, Gate
Group, Premier Oil and Smile Telecoms.
For them, the process was a more efficient
and less expensive route to restructure than
a scheme of arrangement.

Amicus Finance

This brings me now to how restructuring
plans can come to the rescue of mid-market
companies in difficulty, based on our expe-
rience with Amicus Finance, a provider
of short-term finance, mainly to property
companies. In August last year, the High
Court sanctioned a restructuring plan for

Editor membership@r3.org.uk

The courts will look
favourably on plans that
benefit all classes of
creditors and are likely to
approve them against the
wishes of an objecting class
of creditor, if it presents the
best outcome.

Amicus Finance, which entered administra-
tion in December 2018.

The High Court’s sanction of the plan
was significant because it was a test case
for the new restructuring plan rules on a
number of counts. Firstly, it was the first
time a plan was submitted to a court in the
UK by an incumbent administrator. Sec-
ondly, it involved a mid-market company
and thirdly the High Court sanctioned
the cram down of the dissenting secured
creditor who was seeking a liquidation of
Amicus, after it was satisfied that it would
be no worse off under the plan.

The judge, Sir Alastair Norris, released
his detailed judgment of the sanctioned
Amicus Finance Restructuring Plan in
late November, setting out a pragmatic
and considered framework for examining
future restructuring plan applications. A
key takeaway is that the courts will look
favourably on plans that benefit all classes
of creditors and are likely to approve them
against the wishes of an objecting class of
creditor, if it presents the best outcome.

Our work on the Amicus Finance plan
also threw up some additional practical
lessons, notably that creditors or other
members do not gain a free rein under the
process to delve into the day-to-day details
of the company’s affairs. We encountered
this with one creditor, and its approach
was unequivocally rejected by the court.
Neither is the process open to abuse by a
plan’s sponsor in denying creditors and
other stakeholders necessary information.
It behoves the debtor or the administrator
to provide adequate details so creditors can
make an informed decision when it comes
to voting on the plan. This requires the
sponsor to communicate clearly on a res-
cue plan that is robust and credible from
the very start of the process.

CVAs lose their lustre

For medium-sized companies, what are the
alternative options for a rescue in terms of
rescue processes? A scheme of arrangement
is prohibitively expensive and procedurally
heavy. CVAs have certainly lost their appeal
since HMRC regained its status as a pref-
erential creditor in insolvency proceedings.
Since HMRC is now at or near the front of
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the line of priority creditors, this has sig-
nificantly altered the CVA dynamic. HMRC
will need to be paid in full if a CVA is to
obtain its support. Tax deferrals contained
in the pandemic support measures for
companies mean HMRC is likely to be a
sizeable creditor to companies in financial
difficulty and experience tells us that strug-
gling companies tend to allow their HMRC
debts to accumulate through non-payment.

When the legislation was issued,
there was a concern that due to the high
costs involved given the significant court
involvement, they would be applicable to
only large corporates. Costs will generally
be higher than those associated with a CVA
but lower than scheme costs. It is expected
that costs will start to reduce over time as
the process becomes more standardised.

Amicus Finance’s restructuring plan sets
a clear roadmap for restructuring profes-
sionals to aid mid-sized companies already
in difficulty or where the management
anticipates financial problems affecting the
long-term viability of their businesses. The
unwinding of pandemic support measures
and the uncertain economic outlook mean
this year and next will be a true test for this
new corporate rescue process, so the pro-
cess offers the potential to save hundreds
of companies and the livelihoods of thou-
sands of people.

LESSONS FROM AMICUS FOR
RESTRUCTURING PLANS

Restructuring plans are a proven
method for exiting administration.
Proportionate supply of information

is now the norm (Amicus and Virgin —
eg objecting landlords).

All stakeholders can take comfort that
experienced judges are supporting
plans that are well prepared,
canvassed and in the best interests of
creditors.

They can be helpful where trustees
of bond holders or other agencies
may not themselves have authority to
compromise debts.

Bespoke proposals can be put
forward for all classes of debts,
including HMRC with their preferential
status.

To protect a company from
enforcement action, a formal
moratorium (as used by the

directors of Corbin & King) could be
implemented while a plan is prepared.
The plan, once implemented, can in
some scenarios be concluded within
six to nine months.

SORCA MCGEOWN is
a partner at Begbies
Traynor.
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When, not if: restructuring
plans in the mid-market

Find out the results of a roundtable discussion designed to dig
into the possibilities of restructuring plans for SMEs.

At an R3 South West Regional
meeting in November last year the
audience listened to an excellent
presentation delivered by Matt
Mawhinney, Matt Roe and Simon
Hanks, all from Teneo, detailing how
the Virgin Active restructuring plan
had been put together and the many
complex considerations involved
along the way. This was followed by
R3’s CEO Caroline Sumner who put
it to a slightly incredulous audience
that it had always been R3’s
position that the moratorium and
the restructuring plan could be used
for SMEs - the cases to date, and

in particular the Virgin Active case,
having set out a suite of principles
which could be applied to a SME
case. Needless to say, the audience
were not entirely convinced. For
the benefit of the sceptics, the Q&A
below revisits the topic to explore
the possibilities of mid-market
plans and the role of the IP in their
hypothetical future.

STEVEN COTTEE
is a partner at
Pinsent Masons.

ANDREW
ROBERTSON is a
partner at Pinsent
Masons.

MATT
MAWHINNEY is a
senior managing
director at Teneo.

STUART MORRIS
iS an associate
director at Teneo.

" MATT MEEHAN

h is a partner at

Sandton Capital.
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A plan is very similar to a scheme
Qof arrangement, which is used for

larger complex businesses. We
have also so far seen the plan be used pre-
dominantly by larger complex businesses
in the UK. Why do you believe it is right
for use in the mid-market?

When the plan was introduced
by the UK government as part
of the Corporate Insolvency
and Governance Act 2020
(CIGA), it was clear that the
intention was that it would become a widely
used tool, with 50-100 plans a year, growing
annually beyond that. The Insolvency Ser-
vice has made it clear that it wants the UK
insolvency framework to be more rescue led,
and to provide directors with more tools to
try and restructure and rescue companies
outside of a formal insolvency process.

ﬁ In addition, the judiciary has
<18 so far shown its willingness to
\:} support a wider roll out of well
afl ~m  constituted plans, with Lord
Justice Snowden stating at the

R3 Annual Conference last year that there
is no reason why plans cannot be used in
the mid-market, and there is an onus on
the profession to streamline the documen-

tation and processes involved, in order to

make this happen.

Ultimately, a plan can be a
powerful and flexible tool for
businesses at the top end of
the market and in the SME
market, if the right factors are
there to support a financial and opera-
tional restructuring.

The plan process is lawyer led,
involves two court hearings and a
large amount of documentation.

Can it really be a cost-effective tool in the
mid-market?

Yes, we believe it can. We were

able to streamline the docu-

mentation for the practice

statement letter, explanatory

statement and plan documen-
tation significantly as part of our successful
implementation of the Amicus Finance Plc
plan. This was the first mid-market plan
and the first to be proposed by an office-
holder, with the plan being proposed by
Begbies Traynor as administrators, as a
tool to exit administration, rescue the com-
pany as a going concern and return it to
the original shareholders.

membership@r3.org.uk



We are also aware that R3 is
looking to produce template
documentation, which will be
a useful starting point for
advisors looking at the poten-
tial of a plan in the mid-market.

What are the main advantages to
using a plan compared with a CVA

or administration?

2

B .

Compared to administration,

the advantages of a plan are

fairly clear — it is a debtor-led

process, preserves the legal

entity and avoids the stigma
and collateral damage sometimes seen in
administration processes.

This can be particularly impor-

tant when dealing with

regulated businesses in certain

sectors, such as care homes or

other Care Quality Commis-
sion-regulated  businesses,  professional
practices and Financial Conduct Authori-
ty-regulated firms. Insolvency can often
trigger a risk of termination of the necessary
licences to trade, or a requirement for a pur-
chaser to obtain a new licence. This can add
costs, delay and uncertainty to the delivera-
bility of a transaction designed to save some
or all of the insolvent business. In a plan, the
entity remains whole, and so such issues are
much less likely to arise.

CVAs have been under signifi-

cant recent scrutiny, with the

New Look, Regis and Cafté

Nero landlord challenges

adding considerable cost,
uncertainty and delay to the successful
implementation of the proposed restruc-
turings in those cases. With a plan, there
should be no ‘tail’, as any objections by
creditors will be dealt with at either hear-
ing. It is also the case with a CVA that you
cannot compromise secured lenders or
HMRC (for their secondary preferential
debts, following the re-introduction of
crown preference). This creates significant
financial hurdles to the successful imple-
mentation of a CVA.

The ability to include secured
creditors and HMRC within a
plan enables you to deliver a
holistic restructuring through
a single process, without the
additional cost and uncertainty of drawn-
out litigation following its implementation.

What role does an insolvency
Qpractitioner have to play in a plan?

What potential positions could
they fill?

It has been said that plans are
a lawyer-led process that leave
IPs redundant. This could not
be further from the truth!
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Ultimately, a plan can be a
powerful and flexible tool
for businesses at the top
end of the market and in
the SME market, if the right
factors are there to support
a financial and operational
restructuring.

There are multiple potential roles for an IP

advising on a plan:

* Directors will need assistance on the way
in, in order to manage the cash flow and
put together the valuation evidence and
relevant alternative analysis, showing
the potential outcomes in an admin-
istration or liquidation (most likely
alternatives in the mid-market).

* Directors should, in parallel, undertake
contingency planning as to what hap-
pens if the plan is not sanctioned, as it is
likely the company will need to go into
an insolvency process.

* If the plan is sanctioned, the IP could
undertake the role of plan adminis-
trator, dealing with the admission and
acceptance of creditor claims in the plan
(similar to a CVA supervisor).

¢ An IP could take the role of monitor, if a
moratorium is used in conjunction with
the launch of a plan.

It is also possible for the com-
pany to enter into
administration first, and then
Z'm use a plan as the method to

end the administration, satis-
fying  the  primary  purpose  of
administrations, which is to rescue the
company as a going concern (which we
understand the government is keen to see
more of and which is rarely achieved cur-
rently). This was the case on Amicus Finance.

You mentioned the moratorium in
Qyour previous answer. How does
that fit in with the plan process
and how does an IP get comfortable with

signing off on the prospect of rescuing
the company?

It is fair to say that the mora-
torium has not been widely
used yet, largely due to the
measures introduced by the
government to support busi-
nesses during the pandemic, but also
because of the nervousness amongst IPs to
sign off on the ‘likelihood’ of rescuing the
business.
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We believe that the number of moratori-
ums will increase as seen recently in Corbin
& King, as the government protections
fully fall away from the end of March 2022
and businesses start to come under more
immediate creditor pressure. If directors
take advice early, it is possible for the mor-
atorium to be used to provide a runway to
implementation of a plan, and the morato-
rium can be easily extended to the sanction
hearing, once launched. As long as the
period of the moratorium is fully funded, it
should be easier for an IP to sign off on the
statement on the likelihood of rescuing the
business as a going concern.

We have been looking at mor-

atorium funding and plan

funding and see it as a real

growth area in the UK market,

and definitely applicable to
the mid-market as well as larger corpo-
rates. With a US background, I am used to
the concept of ‘DiP’ funding in the US
market and with Chapter 11 processes.
Moratorium funding, with the downside
protection of super-priority status in a sub-
sequent insolvency if the plan fails, can
provide a genuine option for directors
looking to fund a moratorium through to
implementation of a plan, which restruc-
tures the balance sheet, allows them to
retain control and ensures the company
avoids an insolvency and secures invest-
ment over the longer term.

How essential is it for a director
Qto recognise the signs of financial

distress in order for a plan to be an
option for the company?

=

It is clear from the legislation
that a plan should only be
used by companies in finan-
cial distress. The case law to
date has shown that there
does need to be a genuine ‘burning plat-
form’ and that a risk of insolvency in, say,
6-12 months’ time is unlikely to be suffi-
cient for a court to sanction a plan (see
Hurricane Energy).

Significant financial distress will also be
an important factor in determining the rel-
evant alternative, which we believe in most
mid-market scenarios will be administra-
tion or liquidation.

It has been said that plans
are a lawyer-led process
that leave IPs redundant.
This could not be further
from the truth!
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As the directors remain in situ
chmughout a plan process, how
do creditors get comfort that any
potential claims against directors are

properly investigated in the way they
would be in a formal insolvency?

The plan doesn’t have a for-

= mal office-holder, therefore
there aren’t the same investi-
L 4 gatory powers that an IP

would have in administration.
However, claims could still be made against
directors for breach of duties under the
Companies Act. Creditors are able to bring
forward challenges to the plan at either of
the court hearings providing an opportu-
nity to raise any potential claims that may
be known that should prevent the plan
from being sanctioned.

How do you see the role of plans
evolving over the next 12-18
months?

I think we all agree that the

use of plans is going to start to

increase significantly across

the mid-market as well as

larger corporates. That is cer-
tainly the wish of the Insolvency Service,
and as we see more precedents set by the
courts, we should start to see more confi-
dence and certainty as to how this powerful
tool can be used.

As businesses begin to emerge

= from a post-Covid-19 world
with higher leverage, Crown
- debts and higher levels of

creditor stretch, plans should
prove a valuable tool to save many viable
businesses, in the mid-market as well as the
higher end of the market, that have man-
aged to stumble through the last 24
months.
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The key for me is the
continued streamlining of
the documentation and
process to make it cost
effective and accessible to
mid-market businesses.

We are already exploring a
number of cases where fund-
ing may be required to
support a plan, and where the
company’s existing secured
lenders may not be able to provide further
monies to fund a plan, but are willing to
support a consensual restructuring if alter-
native investment can be secured.

Are there any changes the panel

would make to the moratorium/

plan structure that make it both
more accessible; better public policy?
That is, if you were The Insolvency Ser-
vice, what changes would you make?

P

=

I think it is too early to give a
definitive answer on this
regarding the moratorium.
Sanction of a plan is ulti-
mately at the discretion of the
court, which provides robust scrutiny of the
overall fairness and merits of the proposal.
The key for me is the continued streamlin-
ing of the documentation and process to
make it cost effective and accessible to
mid-market businesses.

Finally, do you see any downside
risks for directors pursuing plan
vs CVA or pre-pack?

The key factors for directors
are likely to be (1) taking
advice early enough so that
there is sufficient time to pro-
pose and implement an plan;
(2) ensuring that they have a good handle
on the cash flow requirements of the busi-
ness during that period to ensure that the
company has adequate funding in place to
launch and implement a plan without the
risk of exposing themselves to potential
wrongful trading claims; and (3) engaging
with key stakeholders such as secured lend-
ers who are most likely to hold the economic
interest in the plan (and the relevant alter-
native) to garner their support.

I do not think that plans will

replace administrations, and

the use of pre-packs remains a

valuable part of the adminis-

tration process. Ultimately,
the plan is another tool available to direc-
tors of businesses where the right factors
exist to support a restructuring outside of a
formal process. Given the level of financial
distress required, directors should still
ensure they are taking appropriate profes-
sional advice in respect of their duties, and
engage in contingency planning in the
event the plan is not sanctioned.

CAROLINE SUMNER
is CEO of R3.
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Tomas Richter presents an overview of the papers presented
at the INSOL Europe Academic Forum.

he INSOL Europe Academic
Forum met in Dublin at the
beginning of March 2022 for
its return to a live-event for-
mat after a Covid-induced
break of more than two years. The forum’s
last in-person conference was in Copenha-
gen in October 2019. The topic for its 2022
return was the emerging new landscape of
European restructuring and insolvency law.
The call for papers for the Dublin con-
ference resulted in the submission of some
30 papers from Europe and beyond, and
the academic forum board was impressed
with the quality of the research submit-
ted. After a difficult selection process, the
authors of 16 papers were invited to pres-
ent to the Dublin audience. Theme-wise,
the majority of the presentations focused
on corporate restructuring and insolvency,
followed by general design and cross-bor-
der issues in restructuring and insolvency
law, as well as consumer/individual insol-
vency law.

Corporate papers

In panels focusing on corporate top-
ics, papers presented included reports
of implementation of the EU Preventive
Restructuring Directive 2019/1023  in
France (S Pople), the Czech Republic (T
Richter) and Spain (JC Gonzales Vazquez),
as well as protection of non-controlling
unsecured creditors (D Cardinaels), new
and interim financing (F Motu, A Deli-Di-
aconescu) and the valuation of crypto
assets in insolvency (T Kostoula). Panels
on design and cross-border issues featured
papers on sustainable liquidations (]
Pool), cross-border issues in preventive
restructurings (I Bazinas, S Madaus), har-
monisation of restructuring frameworks
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The call for papers for the

Dublin conference resulted
in the submission of some

30 papers from Europe and
beyond.

(D Ehmke, E Vaccari), state aid claims in
preventive restructurings (W Nijnens) and
the recognitions of UK schemes in Switzer-
land (R Rodriguez).

Personal insolvency papers

The panel focusing on individual insol-
vencies consisted of presentations on a
unified discharge regime for consumers
and entrepreneurs (G Vandenbosche), the
Portuguese transposition of the consumer
insolvency provisions of the EU Restructur-
ing Directive (AF Conceigdo, C Frade and
F Jesus), and the position of vulnerable
and involuntary stakeholders in insolvency
and restructuring (JLL Gant). The Edwin
Coe Practitioner’s Forum, which closed the
whole conference, focused on the prospect
of harmonisation of avoidance rules in the
EU (the model law having been presented
by R Bork and M Veder, who led the multi-
Jjurisdictional team working on the research
buttressing the proposal of the model law,
and debated by C Fitzgerald and F Gar-
cimartin). The Gabriel Moss Memorial
Lecture on the first night of the conference
was delivered by I Lynch Fannon on the
topic of cross-border recognition of corpo-
rate restructuring arrangements.

In due course, the papers will be avail-
able in the proceedings of the conference
which, unlike in the past, will be published
electronically.

Academic future

The conference programme has clearly
shown that the INSOL Europe Academic
Forum is a place where cutting-edge
insolvency and restructuring research is pre-
sented and debated in Europe in a way that
is of interest to both researchers and prac-
titioners involved in the field. We are very
thankful to all those who submitted paper
proposals to the Dublin conference and to
those who attended the event.

We are already looking forward to our
next conference, which will take place in
October 2022 in Dubrovnik. The call for
papers for the next conference will be
issued in the spring of 2022 and we are
looking forward to meeting R3 members
and readers there. We would like to point
out that thanks to the sponsorship of Edwin
Coe LLP, the Academic Forum is able to
offer travel grants to junior researchers
whose papers have been selected to be pre-
sented in our conferences.

If you would like to make sure that you are
informed about the next call for papers and
about further activities of the INSOL Europe
Academic Forum, we suggest that you sign up
to our mailing list via our webpages at www.
insol-europe.org/academic-forum-events.

TOMAS RICHTER is the
INSOL Europe Academic
Forum chair.

Spring 2022 | RECOVERY

47




FEATURE

state of
play

Rebecca Andrews

Walker charts the current
h—olinsolvency and

regulation for football clubs

following Derby County’s
'_administration.

he results of football seasons

are increasingly decided in

the offices of English Football

League (EFL) regulators and

IPs, say some fans. This arti-
cle examines the priority of creditors in
football insolvencies, and whether the reg-
ulation of clubs could better prevent those
insolvencies from arising — looking at the
EFLs approach against the backdrop of the
ongoing search for a buyer for crisis-struck
Derby County.

Financial fair play

The expulsion of Bury FC from the EFL in
November 2020 cast a long, dark shadow.
Since November 2020 the club has existed
in limbo, with no players and no staff. This
debacle led to an investigation into Bury
Football Club’s CVA to uncover how this
happened.

In summer 2021, Derby County FC
were made subject to a transfer embargo
due to breaches of financial fair play. This
left manager Wayne Rooney with a squad
of just nine players. The club went into
administration on 22 September 2021,
with  Quantuma Advisory Limited as
administrators.

Upon administration Derby County
were deducted 12 points. Another nine
points were deducted for breach of the
EFLs accounting rules. A further three
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points for breach of the profitability and
sustainability rules were suspended. On 17
January 2022, the EFL gave Derby County
until 1 February 2022 to put fresh fund-
ing in place. A one-month delay has been
agreed by the administrators Quantuma
and the EFL.

Quantuma appealed the automatic
12-point deduction following legal advice.
The appeal hearing was adjourned.

Derby’s creditors

The administrators’ statement of proposals
provides that after preference creditors (ie
the Crown preference) are paid, £37,677,108
was estimated to be left for distribution to
general unsecured creditors.

Derby and its group companies owed
over £29m to HMRC. In addition, there
was a £20,471,158 secured debt in favour
of MSD holdings, secured over Pride Park
Stadium. There is approximately £15m
owed to other football and trade creditors,
including in connection with the signing of
Polish defender Krystian Bielik.

The Crown preference

Prior to the Enterprise Act 2002, Crown
preference operated so that certain Crown
debts such as PAYE, national insurance and
VAT would be secondary preferential debts
and paid in priority to other unsecured
creditors.

The new Crown preference
seems to have allowed
HMRC to get their own
back against the EFL.

After 2003, this preference was abol-
ished. However, its partial reintroduction
from 1 December 2020 coincided with the
Covid-19 pandemic and related deferrals,
time to pay arrangements, etc, not to men-
tion the uncertainty surrounding Brexit,
and the increased prescribed part reserved
for unsecured creditors.

There is controversy as to how the re-in-
troduction of Crown preference impacts
football insolvencies in particular.

The prescribed part

The prescribed part was increased in 2020
from £600,000 to £800,000. This is calcu-
lated as 50% of the first £10,000 and 20%
thereafter. The objective is that the increase
in the prescribed part would generate
increased return to unsecured creditors
and so soften the blow, albeit reducing
the return to floating charge holders in

Editor membership@r3.org.uk



doing so. HMRC, as partially preferred
creditor, however, will see far more of that
prescribed part than the general body of
unsecured creditors because they are paid
in preference.

The importance of secured lending
has increased, but the security coverage
of floating charges remains questionable
given the increased prescribed part carve-
out. Given the usually high level of HMRC
debt in football insolvencies, football will
feel these changes deeply.

If Derby County were to be liquidated,
to what extent would other, often inde-
pendent, local businesses fall under as a
result of the HMRC’s £25m debt being
paid in full while the return to unsecured
creditors was measly?

The new Crown preference seems to
have allowed HMRC to get their own back
against the EFL. They have had grievances
historically with the so-called football cred-
itor rule and the chancellor has helped
them equalise and pull ahead. But at what
cost to other creditors?

The football creditor rule

The football creditor rule applies on a
liquidation of a football club in the EFL.
The rule provides that the EFL may pre-
vent a club that enters an insolvency event
playing again unless all ‘football creditors’
are paid. It provides football creditors with
super-preferential status.

Football creditors include agents, players
and other clubs. The rule is justified by its
supporters on policy grounds: football clubs
are a community of businesses that support
and rely on smaller football-related busi-
nesses, and a collapsing club could cause the
collapse of companies that other clubs rely
on, triggering a domino effect.

Critics argue that important community
creditors such as the St John Ambulance
(themselves a creditor of Derby County)
lose out while highly paid players may get
100 pence in the pound for their money.

In 2002, when Bradford City collapsed,
36 workers in the club shop were sacked,
and St John Ambulance went unpaid, while
Benito Carbone, Bradford’s striker, who
was paid £40,000 a week, was to be paid
in full. Carbone later revealed that he gave
up £3.2m: he did not want to be the player
who killed Bradford City.

HMRC 2-1 football creditors

When Crystal Palace entered administra-
tion in 2010, football creditors were paid in
full while unsecured creditors received just
1.95p in the pound. In Plymouth Argyle’s
administration in 2011, football creditors
were paid in full. Unsecured creditors
received 0.77 pence for every pound they
were owed.

The rule was challenged in Inland
Revenue Commissioners v. The Wimbledon
Football Club Ltd [2005] and was upheld
by the Court of Appeal on the basis that
a payment to a football creditor was not
an unfair preference, because it was a
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necessary step to secure the continuation of
the business.

The rule was challenged again in The
Commissioners for HMRC v. The Football
League Ltd and The Football Association Pre-
mier League Ltd [2012]. The High Court
rejected HMRC’s contention that the rule
breached the pari passu principle. They
found that the rule was not a deliberate
evasion of insolvency law. Whether the rule
is a good one or not was not relevant.

While the rule has received the reluc-
tant backing of the judiciary, the EFL has
been encouraged to rethink the rule and
perhaps limit its effect. However, with the
reintroduction of Crown preference, it is
hard to see how the EFL will consider any
further limitations to be a fair compromise
between football creditors and HMRC.

Who will buy?

The administrators’ stated aim of saving
Derby County’s business as a going con-
cern will rely on their ability to raise funds.
Football clubs have limited capability to
raise funds; the January transfer window is
a key opportunity. At the time of writing,
Derby County have not offloaded any play-
ers but they are in negotiations to sell Jason
Knight for a reported £8m fee.

Bolton Wanderers was saved from possi-
ble liquidation in 2019. Like Bury and like
Bolton, Derby have been asked by the EFL
to confirm that they are able to complete the
season. The primary goal of the administra-
tors will therefore be a sale of the business,
which is being delayed as a result of legal
action being taken against Derby by other
Championship and League 1 clubs Mid-
dlesbrough and Wycombe Wanderers.

Quantuma have not yet named a pre-
ferred bidder, but bidders are currently
unwilling to buy the club while the claims
from Middlesbrough and Wycombe are
subsisting. The situation is so desperate
that former owner Mel Morris has invited
the two clubs to sue him personally in the
High Court to allow a takeover.

EFL regulations
One particular point of regulatory contro-
versy in the EFLs regulations is the owners’
and directors’ test. Abanner unfurled by Crys-
tal Palace fans when they were visited by
Newcastle United shortly after Newcastle
were taken over led to a policy investi-
gation. The provocative banner sought
to draw attention to the links between
the Magpies’ new owners and the Saudi
regime, which human rights campaigners
accuse of abuses against LGBTQ+ groups.
Fans are concerned that the primary
interest of the regulators is ensuring that
the buyers have the cash. However, other
factors can have financial implications. For-
mer Reading owner Anton Zingarevich was
approved by the EFL in 2012 despite sug-
gestions that his primary income stream
was his father. Shortly after, Zingarevich left
the UK in mysterious circumstances. When
Reading’s funding dried up, they struggled
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Unless the EFL rethink
financial fair play,
insolvencies will continue
to occur - somewhat of an
own goal.

with a wage bill that caused financial diffi-
culties from which they have not recovered.

Reading’s brief stint in the Premier
League brought in TV money and ‘para-
chute payments’ for clubs relegated to the
Championship. However, a failure to con-
trol spending or achieve promotion since
then has left the club unprofitable, which
in turn led to a six point deduction. This
has left the club struggling for survival in
the Championship.

Pay to win

The EFLs regulatory regime punishes clubs
who operate at a loss. Therefore, fines are
linked to profitability. This is intended to
prevent clubs running in an unsustainable
manner. However, given the luck involved,
this leads not to sustainable management,
but to an all-or-nothing, high-risk approach.

Clubs who overspend but achieve pro-
motion are rarely punished, thanks to the
profits associated with the Premier League.
Meanwhile, clubs who fail to achieve pro-
motion are subject to fines. Reading is a key
example of a club who spent to reach the
Premier League and failed to achieve their
goal, meaning that they are now in finan-
cial and regulatory trouble.

If the goal is to prevent teams spending
disproportionate sums funded by investors
seeking the rush of the gamble, the EFLs
regulations should focus more on spending
in comparison to the average expenditure
of the clubs in that division, rather than the
operating loss at the end of the season.

Derby fans argue they are being unfairly
targeted by the EFL (which on 17 January
2022 was forced to clarify that ‘the EFL
has no vendetta against any of its member
clubs’). The EFL will consider that they are
within their rights to demand full repayment
of the football creditors. Derby’s financial
problems may have been self-inflicted, but
the EFL does not have clean hands; there
has also been a failure of regulation.

Unless the EFL rethink financial fair
play, insolvencies will continue to occur —
somewhat of an own goal.

REBECCA ANDREWS
WALKER is a partner
and insolvency
practitioner at
Penningtons Manches
Cooper.
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Legal Limited

Annecto Legal is

an FCA-regulated
broker for insolvency
litigation funding

and after-the-event
(ATE) legal expenses
Insurance.

We use one simple application form to
access over 40 funding and insurance
markets to secure you the best possible deal.

The options available are constantly
evolving and include:

- funding disputes, including IP WIP;

* buying claims;

- early-stage funding for Counsel opinion etc;
- disbursement funding for CFA cases;

« ATE insurance, including own costs insurance.

At Annecto Legal we're experienced in working with IPs and their lawyers.

We're happy to discuss any claims or potential claims to highlight the options
available for funding.

Contact the Annecto Legal team
Call: 0800 612 6587 Email: info@annectolegal.co.uk

© 2016 Annecto Legal Limited.

Annecto Legal Limited is authorised and regulated by the Financial Conduct Authority FRN: 707558 as an Appointed Representative of 2direct Limited,
authorised and regulated by the Financial Conduct Authority FRN: 306117.




R3 MATTERS

2022: the tfocus on regulation

R3’s head of external affairs

provides an update

on the work of the Press, Policy and Public Affairs Team.

he key policy issue for the

Press, Policy and Public Af-

fairs Team this year is the

government’s consultation

into the future of insolvency
regulation. Since the proposals for the new
regulatory framework were announced in
December, we've been working to ensure
that the profession’s voice is heard by those
shaping the government’s plans, and those
reporting on them.

When this consultation was first
announced before Christmas, we were
quick to respond, highlighting the need
for the new regulator to be truly inde-
pendent in a statement that was covered by
The Times and City AM. Since then, we've
consulted with a number of our standing
committees about the government’s pro-
posals and taken soundings about their
initial concerns.

But it won’t just be those committees
that are involved in shaping our response.
Throughout February and March, we’ll be
visiting every region and nation in the UK
to consult with members on the proposals
for the new regulatory framework, so we
can understand your views, concerns and
ideas on what the government is propos-
ing.

These regional discussions, and the
results of our member survey, will pro-
vide the foundation for our consultation
response, in which we’ll highlight how the
government’s proposals could be modified,
or indeed overhauled, based on the feed-
back you provide.

The government has been clear that it
is keen to engage with the profession and
listen to its ideas on the future of the reg-
ulatory framework, so our discussions with
them will continue both before and after
the consultation has closed — not to men-
tion throughout the proposals’ eventual
journey through parliament.

Throughout February and
March, we’ll be visiting
every region and nation

in the UK to consult with
members on the proposals
for the new regulatory
framework.

membership@r3.org.uk

R3 in debate and dispatch

A key area of policy for the team over
the last year has been The Rating (Coro-
navirus) and Directors Disqualification
(Dissolved Companies) Act.

The Act went through the final stage of
its legislative journey before gaining Royal
Assent in December, with its report stage
debate in the House of Lords taking place
on 1 December.

Ahead of this debate, we engaged exten-
sively with a number of peers — a process
which included a virtual briefing to talk
through in detail the profession’s concerns
with the legislation. During the debate,
Lord Leigh thanked R3 for our help on the
bill and cited evidence we had provided to
him and to Lord Fox on repeat frauds by
directors and members’ reports on serious
cases of fraud going unreported by the
Insolvency Service.

When responding to these points, the
minister, Lord Callanan, paid ‘tribute to
the excellent work of insolvency practition-
ers, who provide the conduct returns to the
Insolvency Service, and who in many cases
continue to assist with the investigative
effort beyond that initial assessment’.

Now the Act has come into force, we’ll
continue to ensure the Insolvency Service
and the government are aware of the pro-
fession’s view of how it is helping efforts to
tackle director misconduct.

Tackling misperceptions around fees
As this article was being written, the team
was putting the final touches to a paper
addressing the most common misconcep-
tions about insolvency fees. This paper will
explain how insolvency fees are charged,
regulated and approved, and crucially how
the headline-grabbing amount charged
more often than not bears little resem-
blance to the amount IPs will actually be
paid at the end of the day.

Once published, the paper will be made
available to R3 members, sent to parlia-
mentarians, journalists and stakeholders to
provide context around the issue of IP fees,
and used in R3’s ongoing digital, public
affairs and media work.

Addressing D&l issues
Work continues on our joint project
with the Insolvency Service to identify
and address issues around diversity and
inclusion within the insolvency and restruc-
turing profession.

Just before Christmas, we published our
action plan for 2022, which outlines the
key priorities and projects for the steering

Lord Callanan, paid ‘tribute
to the excellent work of
insolvency practitioners,
who provide the conduct
returns to the Insolvency
Service, and who in many
cases continue to assist
with the investigative
effort beyond that initial
assessment’.

group over the next 12 months, and we've
begun the process of recruiting our initial
group of ‘champions’ — people who will
support the group’s work, share best prac-
tice and take part in outreach work and
campaigns.

Shaping the headlines

Our commentary on the monthly and
quarterly insolvency statistics continues
to be popular. R3’s views on the trends
and the drivers of corporate and person-
al insolvencies have featured in a range
of international, national, regional and
specialist media outlets over the last three
months.

In addition to our coverage on the
launch of the regulation consultation, we
also secured the publication of a letter from
Nicky Fisher, R3’s deputy vice-president in
the Financial Times, in response to an article
it published on insolvency regulation.

We've also seen healthy coverage in
regional and national media outlets of
the appointments of R3’s new regional
and national chairs, and briefed journal-
ists from Accountancy Age, The Independent,
AccountingWeb and the Daily Telegraph on
a range of policy issues and insolvency
processes.

[ &

P JAMES JEFFREYS
is head of external
affairs at R3.
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INTERVIEW

An interview with...
David Bryan, president

of TMA Europe

The president of the Turnaround Management Association Europe talks
about working with chapters around the world and the possible future for
turnaround and restructuring post-2022.

David Bryan
biography

@ David Bryan qualified as a chartered
accountant but almost immediately left the
profession to work in industry. Having trained
up at a regional firm, he leaped to the opposite
end of the scale to join United Technologies, a
huge American multinational company where
he attained his first finance director job at the
age of 28.

@ He went on to study an MBA at Cranfield
School of Management before joining a fledgling
public limited company called The Mayflower
Corporation. While David was there, the company
went from revenues of £13m to £700m in just
ten years. For much of his time there he was

the founding member of the acquisitions and
post-acquisition integration team often dealing

with buying assets from businesses in insolvency.

It was here that he started to become familiar
with the processes behind insolvency, turnaround
and restructuring. He also spent several years

as CFO of Mayflower’s US operations, living

with his family in America. After the ten years of
breakneck growth, Mayflower found itself on a
three-year decline into administration, allowing
David to experience the process from the inside.
He would later join the European arm of US
turnaround firm Glass and Associates, which put
him in good stead to become one of the founding
members of turnaround firm BM&T, where he is
currently CEQ.

Editor membership@r3.org.uk

Could you tell us a little bit about
TMA Europe?

The TMA started in the US over 30
Ayears ago in Charlotte, North Caro-

lina, but it is now headquartered in
Chicago and has around 10,000 members
worldwide. There are over 50 chapters
worldwide and the next biggest region
after North America is Europe, with one
of the largest chapters in the world being
Australia. There are new chapters forming
in Africa, Latin America and the Far East.

It’s different from what I would think
of as the narrower trade association-type
organisations. The TMA always set out
to be a broad church to include anybody
who’s involved in turnaround or restruc-
turing work, so we’ve got members who are
turnaround practitioners, IPs or insolvency
administrators in Europe, bankers, pri-
vate equity capital providers, auctioneers,
valuers and more. It’s a different kind of
organisation as a result and the events are
probably a bit less technical.

TMA Europe is not a chapter, it has
no members and is more an umbrella for
the different chapters to help organise
pan-European events, facilitate chapter
connectivity and help new chapters form.
We have 13 chapters at present in Europe.
We organise a big annual European Con-
ference, which will take place in Madrid in
June this year and moves around the major
European cities. We also have an East Euro-
pean event and other smaller ones.

Europe is generally
drifting towards the US
model and we are seeing
more turnarounds and
restructurings rather
than insolvencies where
possible.

I've been president of TMA Europe for
over two and a half years and I was treas-
urer before that. We have not been able to
host events in person for the last couple of
years, which is frustrating, but it has been
interesting to run some alternative activities
virtually. We have held our main conference
virtually and have facilitated ‘power hours’,
where members of different chapters in
Europe and in North America get together
and, after a brief introduction, are randomly
put into a virtual room for 20 minutes to
talk, three times over. It has been fantastic
for getting chapter members who would not
normally talk to each other to interact.

It’s interesting to talk about a turn-
Qaround association that started in
the US, when there appears to be
a shift towards a more US-style approach
to turnaround culture in Europe. Does it

feel like things are heading that way to
you?

I think that is what is happening —
AEurope is generally drifting towards

the US model and we are seeing
more turnarounds and restructurings
rather than insolvencies where possible. It
is happening more with the legal side as
the EU restructuring directive is pushing
people in that direction. It’s interesting to
draw on the US experience at times as it
is an experienced actor in the space. The
major downside of the Chapter 11 pro-
cess is that it is very lawyer heavy and has
become so expensive that it really is only
for the larger companies. However, the new
Subchapter 5 [to Chapter 11], which I'm
not sure how many people over this side
of the world are aware of, is an interesting
addition. It is designed for small businesses
to try to come up with a restructuring plan
— even an imperfect one — quickly, within
three months. I suspect the UK may move
faster than continental Europe in the
direction of the US, but some of the more
nimble countries may be coming up with
their own processes as well. There is talk of
France and Italy putting something on the
statute book around business rescue and
smaller business rescue too. This is why
organisations such as the TMA are of such
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value. When you've got something with an
international element, you know who you
can pick up the phone to. I think we’d all
prefer a warm recommendation to a cold
Google search.

And that recommendation is easier
with the TMA?

Just to go back to that idea of pick-

ing up the phone and meeting other

professionals, we have something
called TMA connect where you can enter
your background details and professional
interests and it tries to match you up with
people with similar needs and interests.
You get a one-to-one introduction via the
system. We're looking at making the algo-
rithm a bit more supportive of Europe and
expanding its use around the European
membership base.

What else does the association do
in Europe?

TMA has long backed a US-orig-

inated qualification, the certified

turnaround professional qualification
(CTP). It functions in Europe as the Euro-
pean Association of Certified Turnaround
Professionals (EACTP). This was formed a
few years back, but has taken a while to get
everything in place with an exam structure
and qualification. It’s challenging to get a
framework in place that works throughout
Europe. We have our first students going
through at the moment, with the exam side
of the syllabus handled by Leiden Univer-
sity in the Netherlands.

We also have a junior qualification
called certified turnaround associate
(CTA), which is aimed at the younger gen-
eration wanting to get into the profession.
It gives them a grounding in turnaround
and restructuring and brings them into
the TMA to hopefully meet people and get
their careers going.

When you’ve got something
with an international
element, you know who you
can pick up the phone to. |
think we’d all prefer a warm
recommendation to a cold
Google search.
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The EACTP sounds interesting. Is
chere a scenario where this might
be opted for over something like
the JIEB or other ‘traditional’ insolvency

exams or is this a completely different
skills set?

It’'s more for those who want to be

involved in consensual turnaround

or restructuring. Insolvency is a fairly
surgical tool to achieve something through
a well-defined process, but this is much
broader. T don’t think it has to be either/
or, but there’s certainly a gap for those who
want to know about restructuring but don’t
necessarily want to be an IP or its equiva-
lent in other countries.

How has turnaround work been

affected since the UK’s withdrawal

from the EU and has the dynamic
changed between colleagues in different
countries?

I haven’t detected a lot of impact, but

then, like all of us, I haven’t really

had the opportunity to meet people
in person to have that conversation for a
long time.

We all know there’s quite a bit of juris-
dictional competition particularly thanks to
some new, attractive Dutch laws. For some,
it may be that the Netherlands is a more
interesting alternative to going to London.
The overall impression I get is that London
is still going to be very strong for turna-
round and restructuring work because its
legal system is just so well tried and tested.
The UK and Germany are the two biggest
chapters of the TMA in Europe, and some
in the German chapter have told me: ‘Our
new laws will probably work to some extent
here in Germany, but I don’t think they’ll
be attractive enough to pull work here
rather than go to London.” Every country
is implementing the EU directive in its own
way, even the UK despite Brexit, but it’s
not just the laws that make the difference
— it’s how well they are implemented and
whether the judiciary is up to it. It's going
to be very interesting to see how some of
these things work out.

It has been a rough couple of years
Qand the spotlight has been solidly

pointed at restructuring and turna-
round professionals. What have been the
biggest challenges for your members over
the last two years and what new ones are
on the horizon?

The whole profession has adapted to

working remotely. If you've worked

on a turnaround over the last couple

of years, you may never have seen the com-

pany. That would have been unthinkable

a couple of years back. I think that shows

what phenomenally adaptable creatures
human beings are.

Most people I have talked to say the

same thing: every country has had govern-

Somewhere down the line
we are going to see a shift
towards something for mid-
sized firms - essentially
advisory work that makes

it quick to come up with a
plan and get it agreed by
creditors and the courts.

ment support of one sort or another, which
has suppressed the insolvency numbers. We
are going to see a busy period in future as
those measures lift but we haven’t seen a
lot of restructuring and turnaround work
so far. We have seen more transactional
work — distressed assets being bought —
banks will sell out of a loan quite quickly
at the first signs of distress. The private
equity firms are awash with cash, which has
led to huge amounts of transactional work
despite Covid-19.

We're all waiting to see what the next
few months bring. There is a potential
question about whether we’re going to
be able to cope. I recall an article almost
two years ago stating there are only some
1,250 IPs taking appointments in the UK
and quoting an estimate that no more than
10%-20% had the skills set and experience
to undertake a turnaround. I think most of
Europe is similar. It could get quite difficult
in future.

A lot of the new legislation in the UK
and Europe is also only really impacting
very large companies. They have the size
and scale that they can afford millions of
pounds in advisory fees for a scheme or
restructuring plan. Your average business
cannot afford that. Somewhere down the
line we are going to see a shift towards
something for mid-sized firms — essentially
advisory work that makes it quick to come
up with a plan and get it agreed by credi-
tors and the courts. If it’s done right, there
should be minimal risk to the creditors. I
don’t know how it will happen, but if we do
see that level of distress coming through it’s
going to have to happen.

What do you get up to when you’re
not rescuing businesses?

My main sport these days is clay

pigeon shooting. I'm a good club-

level shooter and have been going
for 30-plus years. I'm also a big rugby fan
and enjoy motorsport and fast cars.

membership@r3.org.uk



auctions@cliveemson.co.uk

cliveemson.co.uk
0345 8500333

EXPERIENCE an

Exciting Way to Sell
(and Buy) Land &
Property

Inviting Entries

We are continually inviting entries for our
auctions which are scheduled throughout
the year.

We are only an email, call, or click
away
* auctions@cliveemson.co.uk

¢ cliveemson.co.uk
e 0345 8500333

If you would like to arrange a no obligation
auction appraisal please do not hesitate to
contact us or complete our online form at

www.cliveemson.co.uk/selling/

Clive Emson @

Upcoming Auctions
23 March

Catalogue out: Friday 4 March

5 May

Closing Date for entries: Monday || April

16 June

Closing Date for entries: Tuesday 24 May

Suitable Entries Include

* Projects
Building plots, development sites and conversions.

e Vacant Premises
Houses, flats, bungalows and cottages for
improvement, renovation restoration, refurbishment
and/or repair (inc. fire damaged premises).

* Investments
Tenanted properties (both commercial and
residential).

* Unique Properties
Martello towers, nuclear bunkers, car parking spaces,
churches and more.

* Land
Farms and smallholdings, woodland, Ofc O
grazing and leisure land (including ponds, .
rivers and fishing lakes). [=
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ILLUMINATING
THE RIGHT PATH

There are times when all organisations need the help
of a specialist. The question, the problem, the
opportunity is simply too big to solve alone.

To stick. To twist. To veer from left to right. These hard
choices require decisiveness, understanding and
sometimes, compassion.

What is needed in these times is a guide. A
pathfinder. A co-pilot. And that's where Interpath can
help.

Interpath Advisory is a financial advisory business
with a broad range of specialisms including
restructuring, advisory and deal advisory service lines.

Our people work with organisations of all sizes to
defend, preserve, sustain and grow value. To offer
something different. To provide the answers to
challenges thought impossible.

We help organisations facing challenge or opportunity
to navigate what's next.

Find out more at interpathadvisory.com

interpath




