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Readers’ views are welcome. Have an
opinion about a burning issue? Want to

What do

you think? comment on articles or RECOVERY itself?
Please contact me on recovery@r3.org.uk.

From the editor

he pingdemic is over and, as at the time of writing, most of the

government restrictions and furlough are still due to come to an

end on 30 September. Assuming that remains the case, whether you
are in the tsunami school of thought or not, the demands for our services
are likely to increase as the autumn progresses.

Following on from our last edition where we looked at the restructuring
tools available to the industry, in this edition we look at the rescue
environment in which those tools can be used, particularly under the
Corporate Insolvency and Governance Act 2020 (CIGA).

Pre-packaged administrations will continue to be an option to consider
for businesses in financial distress, but, for sales to connected parties,
we now have the evaluation process. Stewart Perry looks at the pre-pack
regulations on page 7, while Stuart Hopewell of the Pre-Pack Pool looks at
the effect of those regulations on pre-packs on page 26.

Pension scheme deficits remain prevalent and the new powers for The
Pensions Regulator introduced by the Pensions Schemes Act 2021 are
relevant to our industry. Paul Sidle looks at the new legislation starting on
page 8.

Georgia Quenby looks at the effect of CIGA on security enforcement
(pages 16-18). With the recent use of the restructuring plan in the Virgin
Active case to compromise landlords’ claims, we get the BPF’s view from
Laurence Raeburn-Smith (page 21).

Restructuring plans are getting some traction, but the moratorium
process has had a slow start. Geoff Carton-Kelly explores why and what the
future might hold starting on page 22.

CIGA also introduced provisions attempting to limit the effect of ipso
facto clauses. Neil Golding, Rachel Seeley, Benji Dymant and Matt Smith
look at how that worked in practice in the Arcadia group administrations
starting on page 24.

Remember Brexit?! Much has been written about the future of
European restructurings in the UK post the EC regulations on insolvency
proceedings, but this is not a new experience for our Danish friends, with
Denmark never having been a party to the regulations in the first place.
Preben Jakobsen writes about their experiences starting on page 28.

I am sure you will agree, interesting and varied content to take away
your post-summer holiday blues!

?

NEIL SMYTH is a partner at Mills & Reeve
and is the editor of RECOVERY.
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PRESIDENT’S COLUMN

President’s column

explores engagement and virtual
events as we move towards a critical time.

ell, folks, it’s been anoth-

er busy couple of months

here, and another cou-

ple of months where

the spotlight has been on
the profession.

With an all-party parliamentary group
report on regulation in the profession due
in September, the government’s consulta-
tion on the future of insolvency regulation
expected before Christmas and a review of
the personal insolvency framework also on
the horizon, I don’t think things will be any
quieter anytime soon.

And as government support measures
are ending, I think it would be fair to say
the business rescue landscape will start to
look very different to the last 18 months.

As we hopefully move firmly away from
lockdowns and restrictions, and businesses
turn to us for support, this is an opportu-
nity for us to show how innovative we can
be, to make use of the tools created by the
Corporate Insolvency and Governance Act
2020 (CIGA) to help those businesses that
are struggling and to help directors find a
path to a more secure financial place.

As we hopefully move firmly
away from lockdowns and
restrictions, and businesses
turn to us for support, this
is an opportunity for us to
show how innovative we
can be.

Engaging and educating directors
Our Back to Business UK campaign con-
tinues. Since the last issue of RECOVERY,
we’ve launched a new guide for directors
and business owners that outlines the signs
of financial distress and the options open
to them to address them.

This guide is available from our dedicated
Back to Business UK website, and has already
been promoted by the Confederation of Brit-
ish Industry, the Institute of Directors (IoD)
and the Federation of Small Businesses, as
well as being mentioned in a number of sto-
ries in the regional and specialist press.

We also partnered with the IoD and UK
Finance to run a breakfast briefing that
looked at how to deal with the challenges
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of borrowing indebtedness amongst SMEs,
and provided company directors with
another chance to hear first-hand about
how the profession can support them.
More is planned for the Back to Busi-
ness UK campaign, and I'd like to take this
opportunity once again to thank Alison
Goldthorp, Mark Phillips QC, Mark Shaw,
and Paul Zalkin — and indeed the R3 team —
for their continued support for this project.

Engaging with government and
opposition

Our press, policy and public affairs team
have, as ever, been busy ensuring the pro-
fession has a voice on key issues and policies.

They’ll provide a full update on their
activities in their column, but there are two
key activities I'd like to make you aware of.

The first is the letter we received from the
business secretary, Kwasi Kwarteng MP, at the
end of June in reply to one we wrote jointly
with the IoD in which we set out the impor-
tance of HMRC taking a more active role in
supporting viable restructuring proposals.

In his letter, the business secretary made
a number of hugely encouraging points
about HMRC’s future engagement with the
profession, something which we hope will
be very positive given the potential volume
of restructuring work in the future.

It’s great to see someone at the heart of
government engaging with R3 and the pro-
fession, and that they understand how our
recommendations could help the economic
recovery.

The second big win for us on the public
affairs front came at the second reading of
the rating (coronavirus) and directors dis-
qualification (dissolved companies) bill in
June when the profession’s concerns were
raised by two shadow ministers — including
a direct mention from the shadow insolven-
cy minister, Seema Malhotra MP.

Following this, Duncan Swift gave
evidence at the legislation’s public bill com-
mittee session on 8 July — which gives us
another example of lawmakers listening to
and seeking the profession’s expertise, and
of R3 giving the profession a voice during
the legislative process.

A variety of virtual events
Despite the pandemic-related restrictions,
our events team has been as busy as ever.
We've held a variety of webinars (including
another two in our ‘Magnificent 7’ series)
and delivered our first ever Scottish confer-
ence, the R3 Scotland Forum.

It was great to see so many familiar and
new faces logging in and engaging with the

It’s great to see someone

at the heart of government
engaging with R3 and

the profession, and that

they understand how our
recommendations could help
the economic recovery.

Forum sessions — and to hear the Scottish
business minister reference our Value of
the Profession report in his address.

The next major R3 conference is the
SPG Forum, which will take place in
November. It'll be held virtually again this
year, and I'm looking forward to hearing
the latest updates from HMRC and the
FCA, and hearing about the future of the
economy — and attending the social events.

Government recommendations per-
mitting, we’ll be looking to start in-person
events again from 8 October, when we’ll
be hosting our ‘Getting Back to Business’
lunch, so keep an eye on your inboxes.

Building for the future

Corporate membership has brought in
a vast number of new members, many of
whom have been new professionals. These
people are the future of the profession,
and of R3, so I would urge any of them that
are interested to get involved in their local
New Professionals Committee, and help us
shape what we do and how we do it.

Another project I'm determined to
progress is the development of our R3
faculties, so the Association continues to
represent everyone involved in the modern
restructuring and insolvency world, and
keeps evolving with it.

As usual, lots is planned for this year, as
well as between now and the next issue. Till
then, stay safe folks — and make sure you
get tested regularly.

COLIN HAIG

is the president

of R3 and head of
restructuring at Azets.

recovery@r3.org.uk



. TOP RANKED
. Chambers ‘
Litigation Support
@ ¢ &

o 2q21 <

Manolete Partners PLC

Manolete is the only
company ranked in Band 1
of Chambers for insolvency

litigation funding.

Chambers and Partners have released their rankings in their Litigation Support Guide
for 2021, recognising that Manolete has, “a superb and specialist team with great
experience and expertise in insolvency litigation. Their size, financial backing and

reputation mean that introducing them to a case will often bring settlement or success

that might not otherwise be achievable”.

Manolete

— PARTNERS PLC —

& steven@manolete-partners.com & mena@manolete-partners.com
@ 0203 859 3490 @ 0203 859 3495
(J 07900 985559 [J 07912 466695

Manolete Head Office, 21 Gloucester Place, London, W1U 8HR



6

BOOK REVIEW

Insolvency Law

Handbook

Edition Fourth Author Vernon Dennis Publisher The Law Society

ISBN 978 1 78446 160 7 Price £100

he Insolvency Law Handbook
is now 16 years old and in its
fourth edition. Itisaimed at the
busy practitioner who requires
both a practical introduction
to and up-to-date guidance about the
complicated world of restructuring and
insolvency. The handbook is especially
welcome in the midst of the coronavirus
pandemic with regard to the economic
difficulties that the UK economy is facing.

The handbook is the just the right size
at 431 pages, and is divided into three
parts and 14 chapters. Part I deals with
initial considerations such as statutory
demands, which insolvency process to use
(such as individual and company voluntary
arrangements), bankruptcy, liquidation,
administration and receivership. It is
practical in that it separates advice into
four self-contained chapters, such as what
to give clients when they are corporate
and individual debtors, and what to give
them when they are creditors. This allows
the busy practitioner the opportunity to
examine the initial legal position from the
two opposing viewpoints of debtors and
creditors. One good example of this is how
voluntary arrangements can be challenged
by creditors on the grounds of irregularity
or unfair prejudice.

Part II deals with the different types
of insolvency processes set out above and
their effect. One good example of this is
the statutory moratorium, which applies in
an administration, prohibiting third parties

The handbook is especially
welcome in the midst of the
coronavirus pandemic with
regard to the economic
difficulties that the UK
economy is facing.
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from commencing legal proceedings or

enforcing security without the consent of

administrators or the permission of the
court; and the factors taken into account by
the court if a party seeks such permission.

Part II also helpfully sets out the role and

function of the office-holder in each type of

insolvency process.

Part III deals with the considerations
that apply to debtors and creditors during
these corporate and personal insolvency
processes. Once again, the handbook is
helpful in that it separates into four self-
contained chapters the legal position of
debtors and creditors as they relate to
personal and corporate insolvencies. As
regards debtors, the handbook deals with
the usual antecedent transactions such as
transactions at an undervalue, preferences
and transactions defrauding creditors.
In the chapter on individual debtors, the
handbook also deals with bankruptcy
restrictions, orders/undertakings, pensions,
the interplay with matrimonial proceedings
and annulment. In the chapter on
corporate debtors, it then deals with the
disqualification of directors. Turning then
to creditors, the handbook deals with the
quantification of claims, retention of title,
those creditors lucky enough to be secured,
TUPE and the position of landlords.

The handbook does not stop there but
conveniently deals with the recent dramatic
changes to insolvency law rushed through
by the government in June 2020 under the
Corporate Insolvency and Governance Act
2020 (better known as CIGA). In particular:
* The new moratorium procedure to

provide a breathing space for eligible

companies to seek the rescue of the
company as a going concern.

* The new form of restructuring plan
which allows the court to override a
dissentient class of creditors and order
a cross-class cram down.

* The new prohibition on supplier
insolvency termination clauses (the so-
called #pso facto clauses).

* The temporary prohibition on statutory
demands and the issue of winding-
up petitions except in those limited

The handbook’s real
strength is its easy-to-read
and concise format. It is not
written to be an academic
tome but is intended for the
busy practitioner who wants
to grasp issues quickly.

circumstances where the ‘Covid-19 test’

can be satisfied.

* The temporary prohibition on
landlords’ right to forfeit and the use of
commercial rent arrears recovery.

* The temporary suspension of wrongful
trading.

Finally, the handbook briefly deals
with the impact of Brexit, recognition of
insolvency processes here and abroad,
and the Administration (Restrictions
on Disposal Etc to Connected Persons)
Regulations 2021. Since April this year
these new regulations have imposed
restrictions on the ability of administrators
to sell businesses to connected parties
either as pre-packs or within the first
eight weeks of administration without the
approval of creditors or an independent
written report from a so-called ‘evaluator’.

The handbook’s real strength is its easy-
to-read and concise format. It is not written
to be an academic tome but is intended for
the busy practitioner who wants to grasp
issues quickly. The handbook will therefore
be a welcome addition to the office library.

GRANT RECHNIC is a
partner at SBP Law in
the City of London.

recovery@r3.org.uk
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R3 MATTERS

New pre-pack regulations — the
perfect embodiment of 2020/2021

opines on the government’s latest attempt to regulate pre-packs.

n 30 April 2021, the Admin-

istration  (Restriction on

Disposal Etc to Connected

Persons) Regulations 2021

(regulations) came in to
force. They are misguided. The regulations
just add to the costs and timescales of any
sale to the detriment of creditors and for
no benefit.

What do the regulations say?

If an administrator wishes to make a ‘sub-
stantial disposal’, the administrator must first
seek the approval of the company’s creditors
or obtain a qualifying report (report).

If the creditor approval route is followed,
a decision from the company’s creditors is
needed at the same time as seeking approval
of the proposals, even if there would other-
wise be none needed (for instance a para
52(1)(b) sch Bl statement has been made).
Of course, using this route also means a pre-
pack will be impossible given the timescales
involved with calling a meeting.

If the more likely report route is used,
the administrator needs to have consid-
ered and be satisfied that the report meets
the requirements set out in the regulations.
The report is obtained by the purchaser; is
prepared by an unregulated (but insured)
‘evaluator’; and contains a statement that
the evaluator is either satisfied (or not) that
‘the consideration to be provided for the
relevant property and the grounds for the
substantial disposal are reasonable in the
circumstances’. Regardless of the outcome
of the evaluator’s deliberations, ie, even if
the evaluator is ‘not satisfied’, the adminis-
trator can make the substantial disposal.

The regulations just add to
the costs and timescales
of any sale to the detriment
of creditors and for no
benefit.

Why were they implemented?

In an article in The Times on 3 July 2020, it
was written: The pre-pack, a conlentious fast-
track insolvency process that was likened during the
last financial crisis to sustaining “Frankenstein’s
monsters” and risked turning Britain into the

“bankruptcy brothel of the world”, has returned.’

recovery@r3.org.uk

When discussing the draft legislation, Lord
Callanan, minister for corporate respon-
sibility, said that the economic downturn
made it ‘more important now than ever that peo-
ple have confidence in the insolvency process. This
new law will ensure all sales to connected parties
are properly scrutinised, protecting the interests of
creditors and the general public, as well as the
distressed company.’

While an understandable aim, do these
measures help in achieving that? I do not
believe they will. In particular:

1. The regulations seem to focus solely on
the price and grounds for the substantial
disposal (the grounds presumably being
that the company is in administration).
If the purpose is to ensure someone
insured is culpable if the assets are sold
at an undervalue, that already exists, as
the IP can be sued even if the sale takes
place on day one or sometime after the
first eight weeks.

2. It is difficult to see how a purchaser can
provide the evaluator with sufficient
information to assess the value being
paid and the process. Only the IP can
provide this. It also leads to the possi-
bility that the evaluator states his belief
the purchaser is overpaying, leading to a
price chip.

3. The evaluator is unregulated and only
needs to be, in the administrator’s view,
sufficiently experienced. It is difficult to
see how that could not lead to cronyism,
which will not help ‘people have confi-
dence in the insolvency process’.

4. The only objectively verifiable require-
ment is to hold sufficient insurance in
respect of ‘potential liabilities to the
administrator; the connected person,
creditors or any other person, as a result
of, or arising from, any matter’ stated by
the evaluator in its report. This implies
an ability for the evaluator to be liable for
the contents of the report, but given the
administrator can sell regardless of the
report’s conclusion, proving loss would
appear very difficult.

5. Depending on the fee for the report,
smaller jobs may simply become ‘solvent’
sales, followed by a liquidation, with the
unfunded liquidator being asked to assess
whether the value paid was sufficient.

What could have happened instead?

It is always easy to complain and more diffi-
cult to suggest better alternatives. If in fact
the concern is that administrators may have
sold at an undervalue, this could have been
dealt with by giving guidance to creditors.

A mandatory one-page handout could have
been provided to all creditors in administra-
tion following a sale that simply stated the
administrator’s potential liability for selling
at an undervalue. Additional protection
could have been sought by obliging the IP
to obtain a valuation from an insured valuer.
Neither of these two requirements would
appear to add significantly in cost or time
to what already happens, in most instances,
in any event.

A further protection could be that in
each administration where a pre-pack
or sale to a connected party occurred, it
must exit into liquidation. It would then
be possible for the subsequently appointed
liquidator to consider the sale and whether
or not it was undertaken appropriately.
Some may suggest that all this would do is
enable administrators to pass liquidation
jobs to friends in other firms on the basis
they would get some liquidation jobs back.
This may be the case, but is still better than
providing jobs to ‘evaluators’ who are not
regulated at all. And of course, if sufficient
creditors were unhappy, they could force the
replacement of the proposed liquidator.

Conclusion

It is not clear what the regulations were hop-
ing to achieve, but it is difficult to see how
they can be fit for purpose. They add pro-
cess and cost to benefit no one and better
alternatives are available. However, as has
been evident throughout the pandemic, the
government is trying to battle through the
present situation but in this instance at least
with good intentions.

THE REGULATIONS IN SHORT

The regulations affect all ‘substantial disposals’,

meaning:

(1)a disposal, hiring out or sale of a substantial
part of the company’s business or assets;

(2)to one or more connected persons (as defined
in para 60(A)(3) sch B1); and

(3)during the period of eight weeks beginning
with the day on which the company enters
administration.

STEWART PERRY

is a partner in
Fieldfisher’s
insolvency and
restructuring practice.
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Paul Sidle examines the Pension Schemes Act 2021, its new
offences and the practical points (and potential pitfalls) for IPs.



mong the package of meas-
ures aimed at strengthening
the powers of The Pensions
Regulator (TPR), the Pension
Schemes Act 2021 introduces
two new criminal offences in relation to de-
fined benefit (DB) pension schemes (see box
on page 10). The new offences are intend-
ed to address the public concern around the
small minority of potential abuses and widely
publicised cases dealing with pension issues.

TPR has (at the time of writing) issued
draft guidance on when it would look to
investigate and prosecute for these offenc-
es. It makes clear that the new offences are
aimed at enabling TPR to tackle the same
sort of behaviour already within the scope
of its contribution notice powers. TPR
does not therefore expect a change to the
kind of behaviour it investigates, but rath-
er notes that the new offences increase the
options available to it.

In general, while concerns remain given
the drafting of the legislation, TPR’s draft
guidance is useful in explaining the sort
of egregious and reckless conduct that it
would look to investigate and prosecute
under its new criminal powers. The draft
guidance is broadly helpful in identifying
how TPR will interpret a person’s intention
or knowledge. Importantly, it also confirms
that the ‘no reasonable excuse’ element of
the offences is something that TPR will
itself need to disprove.

However, while the Pension Schemes
Act is not expected to drive a fundamental
change in behaviour, it does require careful
consideration by stakeholders. There are
several elements of particular relevance to
IPs that we take a look at below.

Giving advice

While the proposed criminal offences are
based on existing moral hazard powers to
issue contribution notices, the proposed
offences are not restricted to connected
parties. Instead, they apply much more
widely to ‘any person’. This could catch
advisers and other professionals involved
in a restructuring or insolvency.

However, it is important to note that
while the draft guidance rightly acknowl-
edges that what amounts to a reasonable
excuse will be fact specific, it also makes
clear that:

‘i most instances, a professional person, act-
ing in accordance with their professional duties,
conduct, obligations and ethical standards appli-
cable to the type of the advice being given, is
likely to have a reasonable excuse. The applicable
duties, obligations and standards will ordinarily
depend on the professional discipline and over-
sight by the appropriate regulatory body.”

While this is draft guidance only, it indi-
cates where TPR will be focusing attention
— and where it will not.

There are three key issues for IPs here:
e The Pension Schemes Act carves out

from the scope of persons subject to

investigation and prosecution under
s58A and s58B someone who is appoint-
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ed as, and acting within their functions
as, an ‘insolvency practitioner’. This
is defined by reference to s388 of the
Insolvency Act. As such, a non-admin-
istrative receiver will not be covered
by this exemption. There is no carve-
out for advice given by a person in any
other capacity (eg by the practitioner’s
firm) nor for any other advisers (legal or
financial).

* Advice provided by IPs before their formal
appointment will not fall within scope of
the carve-out as it only applies to advice
given in the capacity of an IP. The scope
of the potential advice that may be given
pre-appointment is clearly wide. How-
ever, it is difficult to see why TPR would
look to investigate pre-appointment
advice given by a person qualified to act
as an IP where that advice was appropri-
ately given before the company entered
a formal insolvency procedure but with a
view to it doing so.

* Where a professional adviser has acted
in accordance with their duties, conduct,
obligations and applicable ethical stand-
ards, they would be unlikely to meet the
requirements as to intention/knowledge
for the criminal offences or not to have a
reasonable excuse. Of course, advice that
turns out subsequently to have been neg-
ligent (or worse — knowingly misleading)
could be treated differently and may lead
to investigation by TPR, so it remains
important to ensure thorough processes
are in place such that advice given meets
the appropriate standards.

TPR does not therefore
expect a change to the kind
of behaviour it investigates,
but rather notes that the
new offences increase the
options available to it.

Raising administration funding

The introduction of the new criminal
offences has raised concerns that they
could make it harder for companies with
DB pension schemes to raise liquidity at
times of distress, with lenders unwilling to
risk potential criminal liability. There are
several uncertainties with the way in which
the legislation has been drafted and, while
TPR’s draft guidance provides some com-
fort, there are residual concerns that it does
not go far enough.

For example, many have criticised
TPR’s draft guidance for not providing
sufficient clarity for lenders on the extent
to which TPR will look to second guess a
lender’s assessment as to whether there was
a viable alternative with a less detrimental
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impact than that occasioned by the action
taken by the lender (eg to call in a loan
and enforce, rather than agree a waiver).
This appears to involve hypothetical coun-
ter-factual valuations and/or assessments
of the lender’s best commercial interests —
and whether they were reasonable — which
it would be inappropriate for TPR to make.
Such concerns will be further heightened
where lenders are part of a syndicate with
varying interests and risk appetites.

Time will tell what, if any, impact the
new Pension Schemes Act regime might
have on lending. But it seems clear that
lender risk appetite could be a key focal
point when, for example, an administrator
of a company with a DB pension scheme
is looking to raise administration fund-
ing — such as a short-term liquidity facility
to meet the immediate cash needs of the
company in administration. Some lend-
ers may be more cautious lending into a
company in administration with a DB pen-
sion scheme - eg they may have concerns
about possible liability if they subsequently
assessed that they should pull the facility.

While it will be for lenders’ legal advisers
to help address concerns as to potential lia-
bility, and the extent of any caution is largely
beyond the control of IPs, such unease will
be something that administrators need to
factor into the insolvency planning stage —
particularly if a delay in the ability to obtain
administration funding could have conse-
quences for any potential strategy.

RAAs, CVAs and restructuring plans
The draft guidance is silent on the use of
regulated apportionment arrangements
(RAAs) or CVAs. While it would seem from
the wide drafting of the Pension Schemes
Act that a person agreeing a RAA or CVA
(even with TPR approval) could satisfy the
intention/knowledge element of the offenc-
es, TPR would likely struggle to bring a
criminal proceeding in respect of a RAA
for which it has previously given clearance
approval (which is a constituent element of
agreeing a RAA) as that very clearly should
constitute a ‘reasonable excuse’.

TPR’s draft guidance notes that:

‘proposing or acting in accordance with a

scheme authorised by a court under part 26A of

the Corporate Insolvency and Governance Act
2020 could satisfy the “act” and “intention” ele-
ments of either or both of these offences, but we
are likely to consider the fact of the court sanction
a reasonable excuse.’

As shown by the recent sanctioned plan
of Amicus Finance, there may be situations
where a company in administration might
look to propose a part 26A restructuring
plan.

However, even so, it seems unlikely that
a company in administration would look to
deal with its DB pension scheme through
use of a part 26A restructuring plan and
its cross-class cram down power (which
could, in theory, eg impose a compromise
of any s75 debt on a dissenting class made
up of the Pension Protection Fund (PPF)
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exercising the scheme trustee’s vote). In
particular, it is unclear whether a part 26A
restructuring plan could render the pension
scheme ineligible for PPF entry. There is
an exclusion from eligibility if the trustees
enter into a ‘legally enforceable agreement’
reducing the pension debt. While a part 26
scheme of arrangement is expressly exclud-
ed from being such an agreement, a part
26A restructuring plan is not (ie it might
constitute such an agreement rendering the
pension scheme ineligible). A result leaving
pension creditors seemingly worse off in
a plan than they would be in the ‘relevant
alternative’ (which will be an assessment for
the court, ultimately, to make) would fail to
satisfy the cross-class cram down conditions
and, in any event, would likely be a relevant
factor against sanction in the exercise of the
court’s residual discretion.

Insolvency sales

The draft guidance notes that: ‘the strip-
ping of assets from an employer, which
resulted in substantial weakening of the
support for the scheme’ or ‘taking steps
to bring about the unnecessary insolvency
of the scheme employer with the intention
of buying the employer’s business without
the scheme’ are the types of behaviour that
might be appropriate for TPR to prosecute.

Such comments should not be inter-
preted generally as bringing within TPR’s
sights ordinary insolvency sale transactions
(pre-pack or otherwise). They also should
be considered in the context of the gov-
ernment’s statement in its ‘Pre-pack sales
in administration report’ (dated 8 October
2020) that pre-pack sales are ‘a valuable
part of the insolvency landscape’ and ‘can
be a useful tool to rescue businesses, saving
jobs and preserving value’. Pre-packs and
insolvency sales are a key part of the UK
restructuring and insolvency framework
and are already subject to scrutiny and reg-
ulation (with the regulations aimed at sales
to connected persons having come into
force earlier this year).

However, TPR’s draft guidance clear-
ly does raise concerns for insolvency sale
transactions — particularly when read
alongside TPR’s Regulatory Intervention
Report in Silentnight. That report and
TPR’s statements in its draft guidance indi-
cate that TPR may look carefully at sales
that are part of a ‘loan to own’ strategy
where the fulcrum debt has been acquired
at a distressed discount. Indeed, the draft
guidance suggests that TPR may even take
its own view on whether a lender’s assess-
ment to call a default — rather than grant
a waiver — was a reasonable one. Such an
approach would be unhelpful, and it is
hoped that greater clarity on the issue of
insolvency sales and pre-packs will be pro-
vided in the final guidance. It should only
be in exceptional circumstances — such as
where the business has been sold at a clear
undervalue — that such transactions should
attract TPR’s attention and result in inves-
tigation and prosecution.
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OFFENCE 1 Avoidance of
employer debt (s58A)

Any person commits a criminal offence if they:

e act or engage in a course of conduct that
prevents the recovery of a s75 debt, prevents
a s75 debt becoming due, compromises or
settles a s75 debt, or reduces the amount of
a s75 debt that would otherwise become due;
and
intend the act or course of conduct to have
such an effect.

OFFENCE 2 Conduct putting
at risk accrued scheme
benefits (s58B)

Any person commits a criminal offence if they:
e act or engage in a course of conduct that
detrimentally affects in a material way the
likelihood of accrued scheme benefits being
received; and
knew or ought to have known that the act or
course of conduct would have that effect.

For both offences, TPR must show there

is no ‘reasonable excuse’ for the offence.
Potential sanction involves an unlimited fine or
imprisonment for up to seven years.

TPR may look carefully at
sales that are part of a ‘loan
to own’ strategy where

the fulcrum debt has been
acquired at a distressed
discount.

Practical tips and action required

So, what can you do as an IP to protect

yourself? Your checklist should include the

following points — in reality, these would
likely already be established best practice:

* Ensure that any pre-insolvency plan-
ning takes into account the potential
for additional costs and delays, as stake-
holders look to familiarise themselves
with the new regime and obtain appro-
priate advice as to their risks as a result
of, eg lender reticence or requests for
increased protection when providing
administration funding or additional
due diligence investigations from buy-
ers in an insolvency sale etc.

* Retain advice along with any relevant
minutes of decisions — TPR states in the
draft guidance that it will only consider
the circumstances at the time and not
with the benefit of hindsight based on

knowledge of what has happened since.

While that needs to be treated with

some caution, having a contemporane-

ous paper chain will be highly relevant
in establishing your intention or knowl-
edge at the time of a transaction. Where

advice has been received, that will go a

long way to building your case in having

a reasonable excuse.

* Record your reasons for any course of
action taken (eg why you decided to
carry out a pre-pack sale).

* Record consideration of any alternative
courses of action and why they were not
pursued.

* When carrying out a pre-pack sale,
ensure that due process is carefully
followed and relevant parties (particu-
larly management) have the benefit of
relevant advice. Also, ensure that you
consult appropriately with TPR and
the PPF on the sale — such action will
already form part of the landscape in an
insolvency sale given an administrator’s
duties, SIP16, the new connected per-
sons’ regulations and the PPF’s existing
2018 guidance note on pre-packs, but
TPR’s investigation and prosecution
powers clearly underscore the impor-
tance of proper consultation.

¢ Consider whether, on the facts, an
application for clearance might be
appropriate (noting that in some
restructurings, clearance may be a con-
stituent part of getting the deal through,
such as reaching a RAA). While s42 of
the Pensions Act 2004 only regulates a
clearance statement in relation to TPR’s
contribution notice powers and does
not apply to the offences under s58A
and s58B of the Pension Schemes Act,
it would seem inappropriate for TPR to
investigate and prosecute conduct for
which it has previously given a clearance
statement (unless, eg, TPR had been
deliberately misled). Of course, wheth-
er to seek clearance will always need
to be a decision taken with advice and
in light of a fully informed view of the
likely impact of the transaction. Getting
clearance from TPR may often come at
a price.

The Pension Schemes Act contains much
uncertainty and TPR’s draft guidance —
while helpful - could be clearer. However,
like any new legislation, it will take time
for stakeholders to get comfortable with its
navigation. By taking appropriate advice
and putting in place thorough compliance
and decision-making processes, it is hoped
IPs will be able to act effectively in respect
of a company with a DB pension scheme.

PAUL SIDLE is
counsel PSL in the
restructuring and
insolvency group at
Linklaters.
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Emily Lockhart and Oonagh Steel answer your insolvency queries.

How do you satisfy the voting
Qrequirements for a scheme of
arrangement pursuant to part 26
of the Companies Act 2006 where the
company has only one registered share-
holder, which itself is a nominee holding
the shares on behalf of various beneficial
owners?
A scheme of arrangement requires
/A\two tests to be satisfied in relation to
the votes of each class:
(1)a majority in number; and
(2)75% by value.

Where the shareholder is a nominee
holding shares on behalf of beneficial own-
ers with opposing views, the conventional
approach is that the shareholder provides
one vote for and one vote against (which
was affirmed in the case of Re Equitable
Life Assurance). However, this approach will
lead to a stalemate where the nominee is
the only registered shareholder. As such,
a practice has arisen of converting some
dematerialised interests into certificated
shares, which creates an enlarged head
count for the purpose of the numerosity
test without affecting the value test.

This approach was considered by the
court in the recent Cardironics scheme of
arrangement. The company had over 45
million shares traded on the NASDAQ) in the
form of American depositary receipts (ADRs)
with one registered holder (which held the
shares on behalf of the ultimate beneficial
owners). Two directors of the company each
held one share (having converted ADRs into
a certified form). Therefore, in total, there
were three registered shareholders (with each
shareholder having identical rights).

The intention was that if the underlying
beneficial owners of the shares approved the
scheme then the voting would be three in
favour and none against. If some of the ben-
eficial owners voted against the scheme then
the result would be three in favour and one
against (with the nominee shareholder cast-
ing one vote in favour and one vote against
the scheme). As such, in each scenario, the
numerosity test would be satisfied.

When considering whether to sanc-
tion the Cardtronics scheme, the court was
advised of the value of the underlying
interests (both for and against the scheme).
The court considered the availability of
the certificated shares to all ADR holders,
whether the additional certificated shares
issued to the directors had a disproportion-
ate influence on the vote and whether the

Editor recovery@r3.org.uk

court would agree to rely on the outcome
of the shareholders’ meeting. The court
approved the approach taken in this case.

Another solution in this situation is for
the nominee to cast one vote according to
the wishes of the majority of the benefi-
cial owners, which was approved in Re GIW
Pharmaceuticals Plc.

A practice has arisen

of converting some
dematerialised interests
into certificated shares,
which creates an enlarged
head count for the purpose
of the numerosity test.

Can a director of a dissolved com-
Qpany be subject to disqualification
proceedings?
Section 6 of the Company Directors
ADisqualiﬁcation Act 1986 (CDDA)
currently relates to the duty of the
court to disqualify directors of insolvent
companies only.

In order for the Insolvency Service to
pursue directors of dissolved companies in
disqualification proceedings, the company
in which such director held office must first
be restored to the register.

Restoration itself can be a timely and
costly process. Furthermore, once restored,
the Insolvency Service must use powers
under s447 of the Companies Act 1985
in order to obtain information and docu-
ments from the company so that they can
investigate director conduct.

Only then can proceedings be com-
menced against the delinquent director for
disqualification under s8 CDDA, on public
interest grounds.

However, under the new draft rating (coro-
navirus) and directors disqualification
(dissolved companies) bill, the CDDA is to
be amended such that s6 will be expanded
in scope to include directors of dissolved
companies. It will become possible for pro-
ceedings to be brought against a director
in a court which at the time the company
was dissolved had jurisdiction to wind it up
but, except with leave of the court, only for
a period of three years after the company
was dissolved.

The draft bill extends to persons who
have been a director of a company which
has at any time been dissolved without
becoming insolvent (whether while the
person was a director or subsequently). The
draft bill also provides a power to investi-
gate the conduct and actions of directors
of dissolved companies through a require-
ment for information and documents.

Whilst the bill has not yet reached a third
reading in the House of Commons, and is
therefore some way off receiving royal assent
(at the time of writing), if it were to come
into force, it may see a raft of disqualifica-
tion proceedings brought against directors
who have dissolved companies in a bid to
avoid liabilities (such as bounce back loans).
Such directors may find themselves subject
to compensatory orders under the CDDA.

Of note is the retrospective effect of the
bill, meaning directors of companies which
have been dissolved prior to the bill receiv-
ing royal assent could find themselves
subject to disqualification proceedings.

Directors of companies
which have been dissolved
prior to the bill receiving royal
assent could find themselves
subject to disqualification
proceedings.

EMILY LOCKHART OONAGH STEEL is
iS an associate at a senior associate at
Goodwin. Goodwin.
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Recent case summaries

The latest insolvency update from

Mitchell v. Al Jaber

The Court of Appeal in Mitchell v. Al Jaber
[2021] EWCA Civ 1190 reversed the deci-
sion of Joanna Smith J [2021] EWHC 912
(Ch) in holding that statements made by an
examinee under s236 of the Insolvency Act
1986 (IA86) enjoyed protection of immuni-
ty from suit.

Joanna Smith | had decided that immu-
nity from suit did not apply because s236
examinations did not constitute judicial
proceedings in which witnesses gave evi-
dence; they were an ‘investigative process’
to assist the liquidator in carrying out their
statutory functions and, when contrast-
ed with an ordinary civil trial, there were
simply too many important characteristics
missing to regard them as judicial pro-
ceedings. In this respect, the judge relied
heavily on Lord Diplock’s comments in
Trapp v. Mackie [1979] 1 WLR 377.

The Court of Appeal found that the
judge had approached the matter ‘too
narrowly’ without paying due regard to
the wider (judicial) context in which such
examinations take place. A 5236 exami-
nation was not to be seen as a standalone
procedure considered against the Trapp
v. Mackie indicia, but was to be viewed
in the context of ‘the wider compulsory
winding-up proceedings in which it aris-
es, which are commenced by an order of
the court and which it is intended to facili-
tate’ [81]. Additionally, it would be a rather
curious position if both the judge and the
liquidator enjoyed immunity from suit for
statements made in such examinations,
while the examinee were to be left exposed.

Considering all those factors, the Court
of Appeal determined that s236 examina-
tions were the kind of judicial proceedings
to which all participants were entitled to
immunity. This conclusion was not under-
mined by the fact that such examinations
did not bear all of the hallmarks of a civil
trial or meet all of the indicia set out in
Trapp v. Mackie.

The court were fortified in their con-
clusion by relevant policy considerations.
It was said that affording immunity to
statements made by the examinee might
encourage frankness, thereby facilitating
the liquidator in obtaining the information
necessary to progress the winding up. Fur-
ther, although the s236 examination could
not itself give rise to action, the immuni-
ty would not protect an examinee from an
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action based on non-disclosure in breach of
those duties to provide information.

The judgment provides important
clarification on the protection afforded to
statements made in a s236 examination.
However, it may be that this ruling is of
limited effect in practice given a liquida-
tor’s ability to rely on other provisions,
such as ss235, 237(1) and 433 1A86.

The Court of Appeal
determined that s236
examinations were the kind
of judicial proceedings to
which all participants were
entitled to immunity.

Lakatamia Shipping Company Limited v.
Hsin Chi Su [2021] EWHC 1866 (Ch)
Where a debtor’s centre of main interests is
not in England and Wales, and s2631(1)(b)
is not satisfied, the insolvency adjudicator
may make a bankruptcy order on a debt-
or’s position if (as provided for in s2631(2)
(b) IA86):

‘(a) the debtor is domiciled in England and
Wales, or (b) at any time in the period of three
years ending with the day on which the appli-
cation is made to the adjudicator; the debtor- (1)
has been ordinarily resident, or has had a place
of residence, in England and Wales, or (i) has
carried on business in England and Wales.’

The appeal in Lakatamia v. Su con-
cerned the proper interpretation of the
phrase ‘has had a place of residence.’

On 8 July 2020, a bankruptcy order
was made by the insolvency adjudicator on
Mr Su’s application. Lakatamia applied to
annul that order on the basis that the insol-
vency adjudicator lacked jurisdiction.

Mr Su had been continuously present in
England and Wales since 10 January 2019
but such presence was involuntary, as a

and

result of various court orders restraining
him from leaving and committal orders
leading to his imprisonment in HMP Pen-
tonville from March 2019 to April 2020.

At first instance, ICC judge Passfield
held that Mr Su was in England and Wales
involuntarily and was not therefore ordi-
narily resident in the jurisdiction, but that
he had a place of residence in England and
Wales during the relevant period.

Bacon ] reversed that decision. In doing
so, she rejected Mr Su’s argument that ‘has
had a place of residence’ should be inter-
preted to mean no more than an address
that was capable of being described as a
place of residence of someone, whether or
not the residence was of the debtor. She
stated it was relevant to ask whether the
place was, for the debtor, a settled or usual
place of abode or home, taking into account
the statement of Lewison J approved by the
Court of Appeal in Grace v. HMRC [2009]
EWCA Civ 1082 that residence ‘connotes
some degree of permanence, some degree
of continuity or some expectation of
continuity’.

Mr Su’s presence at various addresses
was, in respect of each of them, temporary
and transient with no degree of perma-
nence or expectation of continuity, and,
therefore he could not be described as hav-
ing had a place of residence.

The decision provides welcome clari-
fication and is likely to apply with equal
force to the court’s jurisdiction to make a
bankruptcy order on a creditor’s petition
pursuant to s265(2)(b)(i) IA86.

The appeal in Lakatamia v.
Su concerned the proper
interpretation of the
phrase ‘has had a place of
residence.’

NICOLA ALLSOP is a
barrister at Quadrant
Chambers.

CELINE HONEY is a
barrister at Quadrant
Chambers.
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his article examines firstly

the different outcomes be-

tween a receivables purchase

arrangement and revolving

credit facilities with security
over receivables in the context of the Cor-
porate Insolvency and Governance Act
2020 (CIGA), and secondly the use of more
traditional forms of security (pledges and
chattel mortgages) instead of, or alongside,
floating charges, to structure financings in
the context both of the CIGA and the Fi-
nance Act 2020.

Sweeping changes

As we know, the CIGA has been widely her-
alded as introducing the most sweeping
changes to UK insolvency law for a genera-
tion (see RECOVERY Autumn 2020, Corporate
insolvency: bringing balance to the force, page 9).
In addition, the Finance Act 2020 reintro-
duced Crown preference in respect of certain
tax liabilities where the company in effect col-
lects taxes on behalf of the UK government
(such as PAYE and VAT), which has created
potentially very large liabilities to HMRC
which will now rank ahead of recoveries to
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ME: THE NEW RESCUE ENVIRONMENT

floating charge creditors in any insolvency
after 1 December 2020.

The characterisation of charges as fixed
or floating has therefore assumed an even
greater significance than before and there is
likely to be litigation to resolve some of the
areas of ambiguity in the distinction, particu-
larly as it relates to charges over receivables.
English law also has more ‘old-fashioned’
forms of security that can produce a dif-
ferent result from the ubiquitous floating
charge for certain classes of collateral.

Receivables as collateral

A lot of working capital financing is pro-
vided to companies in the UK that use
receivables (also known as book debts) as
collateral. Sometimes these transactions
are structured as receivables purchase
arrangements that use an assignment to
transfer rights to the funder (a receivables
purchase transaction) and sometimes they
are structured as a revolving loan backed
by security over the pool of receivables (a
secured receivables finance transaction).
One of the reasons there is some interest in
reforming English security law is that the

Back to the future — old legal
chniques for modern transactions

Georgia Quenby looks to the past to answer modern questions about the
capability of English law to handle security in different forms under the latest
insolvency and finance legislation.

legal form of a transaction (like a receiva-
bles purchase transaction) having the same
commercial effect as another legal form
of transaction (like a secured receivables
finance transaction) can produce different
legal effects. A prime example of this is
that a receivables purchase transaction is
not registrable at Companies House and so
is invisible to other creditors or interested
parties other than those with actual notice
whereas the security for a secured receiva-
bles finance transaction must be registered
at Companies House within 21 days after
creation otherwise the security is void
against a liquidator.

Now with the CIGA we have additional
contrasting outcomes for the two types of
receivables transaction, despite the fact
that both types of transaction constitute
‘financial services contracts’ under the
new law. For the purposes of this article,
we are assuming that the lender under
the secured receivables finance transaction
has purported to take a fixed charge over
receivables and controls the bank account
into which the receivables are paid in a
spectrum-plus compliant way.

recovery@r3.org.uk



CIGA moratorium
Ipso facto clause preventing termination of supply

Use of receivables by a company in a moratorium to
fund their business without consent

Priority position to HMRC'’s ‘secondary preference’
under the Finance Act 2020

If we follow on from there we should
look at recharacterisation risk and the
implications for secured receivables finance
transactions that are intended to be loans on
fixed security over receivables but the spec-
trum-plus tests are failed for factual reasons:

Use of receivables by a company in a moratorium to
fund their business without lender consent

Collect receivables to reduce exposure

Priority position to HMRC's ‘secondary preference’
under the Finance Act 2020

Back to the future

If we look back into the long history of Eng-
lish commercial law there are many forms
of security which can be used for various
classes of asset. Once the floating charge
to provide flexible security for lenders and
borrowers hovered into view in the 19th
century, a creature of the English commer-
cial courts, it gained traction as a desirable
form of quasi-security, floating over a pool
of assets, and crystallising on insolvency.
In the Insolvency Act 1986 the legisla-
ture put a stop to the rights of a floating
charge holder to prime all other creditors
by providing that a charge is fixed or float-
ing as created when the company enters
insolvency. Bit by bit the recoveries of the
floating charge holder have been eaten
away, with the expense of funding an insol-
vency process ranking ahead of floating
charge recoveries, the prescribed part for
unsecured creditors in the Enterprise Act
2002, and now HMRC'’s secondary prefer-
ence for VAT, PAYE and certain other taxes
under the Finance Act 2020. As noted above
there are differing outcomes for transac-
tions of equivalent commercial effect both

Editor recovery@r3.org.uk
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Receivables purchase transaction outcome
N/A — it is a financial services contract

Amounts due to the receivables purchaser are
no longer superpriority under a post-moratorium
administration

Permitted, without losing superpriority status for
accrued debt

Not if sold to a vables purchaser

Not affected

Secured receivables finance transaction outcome
N/A — it is a financial services contract

Amounts due to the secured receivables lender are
no longer superpriority under a post-moratorium
administration

Permitted, without losing superpriority status for
accrued debt

Not if subject to a fixed charge but see
recharacterisation risk table below. If recharacterised
to a floating charge then the company can use the
receivables without consent

Restricted because it is a step to enforce security. It is
even arguable that retaining the receipts for subsequent
application is restricted but the law is unclear

Not affected if subject to a fixed charge but see
recharacterisation risk table below. If recharacterised to
a floating charge then HMRC ranks ahead of recoveries

The characterisation of charges
as fixed or floating has assumed
an even greater significance
than before.

Fixed Charge

Restricted because it is a step to enforce security, but
not available to the company

Ranks ahead of HMRC

under the CIGA and the Finance Act 2020,
both with respect to receivables purchase
versus loans on security of receivables, and
with respect to different forms of security.

Traditional methods
So, what options are there in a world where
a lender would like to take security over
tangible personal property with limited
recharacterisation risk?

English courts are reluctant to rechar-
acterise security other than to dig into
whether a charge is fixed or floating: in
that case the courts regard it as their duty
to carry out a characterisation exercise
based on the conduct of the parties after
the grant of the security, which is highly
unusual as a matter of contract construc-
tion under English law. This generally
disregards post-contractual conduct in
the assessment of the true meaning of a
contract.

Of course the ‘all-assets debenture’ is
ubiquitous, with its laundry list of fixed
charge assets, most of which will not stand
up to recharacterisation risk because the
accompanying facility agreement contains

Floating Charge

: available to company t
crystallisation has no effect

Ranks behind HMRC

permissions to deal with or otherwise dis-
pose of some or all of those assets, and
with its ‘qualifying floating charge’ which,
again, may not leave the holder in the
position they expect to be because of spon-
sor-driven carve-outs of excluded assets.
Sometimes the lenders even purport to
take a fixed charge over inventory/stock in
trade despite the fact that such a charge is
certainly correctly characterised as a float-
ing charge because of the chargor’s express
and implied rights to deal with their inven-
tory to run their business.

However, we can consider the use of
more traditional forms of security (pledges
and chattel mortgages) instead of, or
alongside, floating charges, to structure
financings in the context both of the CIGA
and the Finance Act 2020. These forms of
security apply to tangible personal prop-
erty, which constitute a chattel. Chattels
are defined in the Bills of Sale Act 1878 as
‘goods, furniture and other articles capa-
ble of complete transfer by delivery and
include documents of title such as bills of
lading’. Goods attached to real property,
financial instruments, cash and choses in
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action are specifically excluded from the
definition of chattels.

The traditional way of granting security
over tangible movable property is by way
of a chattel mortgage or a pledge. While
under an all-assets debenture, chattels are
usually swept up under the floating charge
or, sometimes, a fixed charge, separate chat-
tel mortgages remain a valid and effective
way of creating security over identifiable
assets that are not sold or dealt with in the
ordinary course of business. And so, for
example, where a business has construction
equipment or equipment used to transport
inventory, this equipment could readily be
secured using a legal or equitable chattel
mortgage. Under a chattel mortgage, the
owner (the mortgagor) assigns its legal and
beneficial ownership in the property at issue
to the lender (the mortgagee). Although
ownership transfers to the mortgagee, the
mortgagor typically retains the right to pos-
sess the item for its own use.

A chattel mortgage is different from
an outright sale because the assignment
of ownership is on the condition, which
may be either expressed or implied, that
the legal and beneficial ownership in the

With the CIGA we have
additional contrasting
outcomes for the two types
of receivables transaction,
despite the fact that

both types of transaction
constitute ‘financial
services contracts’ under
the new law.
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property will be transferred back to the
mortgagor upon payment or discharge
of the amount secured. If the mortgagor
defaults on its obligations to the mortga-
gee, the mortgagee may take possession
and, following notice to the mortgagor, sell
the subject property and apply any pro-
ceeds against the underlying obligation.

In addition to a chattel mortgage, secu-
rity can be created over tangible movable
property using a pledge. Under a pledge,
the debtor transfers possession of the prop-
erty to the secured party but the debtor
retains ownership in the property. Pledged
property can either be delivered actually or
constructively. If the debtor defaults on the
obligation which is secured by the pledge,
the security holder can, following adequate
notice to the debtor, sell the asset and
apply the proceeds to discharge the debt.
The pledge over the property will end as
soon as the pledged property is returned
to the debtor. A pledge is perfected upon
either actual or constructive delivery of the
asset to the secured party.

A pledge does not constitute a reg-
istrable security interest at Companies
House. Registration is considered not to
be necessary because the pledgee’s posi-
tion is protected by its possession of the
underlying collateral, and removal of the
asset from the debtor’s possession protects
third parties because the security interest is
(arguably) sufficiently transparent.

As a result, the mortgaged or pledged
asset can be used as security for lending
and the security interest is not a floating
charge with the vulnerabilities mentioned
above in relation to other claims (such as
expenses and the Crown preference) rank-
ing ahead of the secured party. In the case
of both a pledge and a chattel mortgage,
an administration moratorium or a CIGA
moratorium would prevent enforcement
of the security without the consent of the
monitor, administrator or the court, and
the usual Re Atlantic Computers balanc-

Bit by bit the recoveries of
the floating charge holder
have been eaten away.

ing test would apply to such requests for
consent, but the assets would not be avail-
able to the company in the moratorium to
fund its moratorium or the administration
and recoveries would not be primed by
expenses and HMRC.

One final point, noting the benefits of
being able to appoint an administrator as
the holder of a qualifying floating charge,
nothing would prevent the lender from
taking a floating charge over the other (non-
funded) assets of the business and, following
the 12-month vulnerability period, being
able to appoint an administrator while
maintaining the secured creditor rights
under the pledge or chattel mortgage.

Reforms

Inevitably this is a nuanced area and
one which the government may look at
addressing with anti-avoidance measures if
it thinks these forms of security are being
used to avoid the negative consequences of
a floating charge, but in the absence of full
reform of the laws relating to secured trans-
actions under English law it seems likely to
the writer that the courts will uphold the
form of security expressed to be used by the
parties to a consensual commercial trans-
action.

It is worth adding that the Law Commis-
sion reported on proposed root-and-branch
reform of English security law in its 2005
Company Security Interests Report with
a view to addressing some of the sorts of
divergent results you get with commer-
cially identical transactions using different
forms (of the types laid out in this article).
There are current moves to advocate for
such reform again, but there are significant
impediments to reform including the need
to determine who funds insolvencies if it is
not (in effect) the floating charge holder,
and a lack of desire to recharacterise receiv-
ables sales as loans against security, not to
mention the rather thorny issue of how to
deal with ROT in a reformed single secu-
rity interest regime.

GEORGIA QUENBY is
a partner at Morgan,
Lewis & Bockius UK
LLP in London and is
qualified in England
& Wales and New
York, and is also a
licensed insolvency
practitioner.
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The rise of settlement
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agreements from Covid-19

Michael Dunleavy offers insights and solutions to the rise
in settlement agreements during Covid-19.

s employment law experts,

we’ve seen an increase in the

usage of settlement agree-

ments during the pandemic.

Due to the impact of Covid-
19, many organisations were forced to
reconsider their business objectives and
whether a workforce restructure was nec-
essary. This has led to an increase in the
use of settlement agreements as a means to
terminate employment.

What is a settlement agreement?

A settlement agreement is a legally binding
voluntary agreement between an employer
and an employee. The agreement states
that the parties will end their relationship,
with the employee waiving the right to
make any future claim in an employment
tribunal, usually in return for a payment.
It’s a legal requirement for employees to
take independent legal advice before sign-
ing a settlement agreement.

When can settlement agreements be
used?

Settlement agreements can be used in
multiple situations such as redundancy,
disciplinary issues and solving issues expe-
rienced at work. In the current economic
climate, and as the furlough scheme comes
to a close, we've seen examples of employ-
ers using settlement agreements across
groups of employees to reduce the work-
force. If all other negotiations fail, and job
cuts become inevitable, settlement agree-
ments can be an alternative to a voluntary
or statutory redundancy process.

As redundancy rates in the UK have
risen during the pandemic, our data
indicates a significant rise in the use of
settlement agreements in 2020, an 86%
increase compared to 2019.

Since many businesses have been hit
hard financially during the pandemic,
it’s no surprise that the use of settlement
agreements has grown to avoid the risk of
litigation, should an employee raise a claim
for circumstances such as unfair dismissal or
discrimination following their redundancy.

What does a settlement agreement
process involve?

In most circumstances, the employer will
be prepared to pay a contribution towards
the independent advice to be given by
a lawyer to their affected employees

Editor recovery@r3.org.uk

‘Ford Motor Company
Limited worked very

closely with Slater and
Gordon during 2020 to
ensure that all employees
accepting redundancy

from the Bridgend Plant
received appropriate legal
representation. | found Slater
and Gordon to be extremely
supportive and flexible in
delivering a service bespoke
to the needs of a mass
separation programme
while providing personal
consideration for each
individual.’

Ford Motor Company Limited
(2020)

receiving a settlement agreement.

To simplify the process for all involved,
Slater and Gordon have developed struc-
tures, working practices and online tools,
enabling employees to book their appoint-
ments with us quickly while we oversee all
logistical requirements. Once the employ-
ees have submitted their information, we
can issue them with our retainer within 24
hours.

Slater and Gordon have a dedicated
team with considerable experience advising
on both individual and group settlement
agreements, which we’re able to do remotely.

Having developed bespoke technology,
we're able to quickly and efficiently take
on large numbers of clients and allocate
them to independent advisers, speeding
up the process and easing any undue stress
employees may be feeling and putting
them at ease from the outset.

We're entirely transparent with our
costs, agreeing fixed fees in advance. The
size, reach and technology of our national

‘S&G supported us during a
very difficult period. With less
than a day’s notice, they set
up a dedicated email address
and web page for a large
group of our employees to
register for their legal support.
They acted efficiently, with

a great amount of sensitivity
to people going through an
emotionally difficult time,

with complete integrity
throughout. The process was
virtually stress-free for our
employees and for us as an
employer. | would not hesitate
to use them again in the
future.’

Retailer (2020)

team means we've got the flexibility and
resources to deliver a competitively priced
service across the UK.

Acting with the highest professional
standards, our employment team is highly
recognised by both the Legal 500 and
Chambers and Pariners legal directories and
we’ve an excellent reputation in our field.

For more information on settlement agreements,
visit our website at: slatergordon.co.uk or
contact Michael Dunleavy:
mike.dunleavy@slatergordon.co.uk.

MIGHAEL
DUNLEAVY

is commercial
development
manager at Slater
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Laurence Raeburn-Smith provides a
look at the new restructuring plans from
the property sector’s perspective.

roperty owners are referring
to the new part 26A restructur-
ing plans as ‘CVAs on speed’.
Restructuring plans are, after all,
front-loaded court procedures
without much recourse available for appeal,
they’re over within weeks and have some
significant restructuring firepower.

There’s a lot of speculation that, with
cross-class cram down, we will see an
‘onslaught’ of restructuring plans used in
the spring to wash away landlord Covid-19
debt arrears with impunity.

Some elements of this new process are,
however, quite welcome. Restructuring
plans could even right some of the wrongs
we see in CVAs — the property sector’s tradi-
tional insolvency bugbear — if the creditor
protections within them are strengthened.

Restructuring plans vs CVAs

The recent New Look and Regis CVA chal-
lenges demonstrate how long it can take
to challenge a CVA in court and how, even
after a judgment is delivered, little final
clarity might be gained.

In our view, CVAs, as a firm-led, out-of-
court insolvency tool, are open to abuse.
Property owners should be treated as cru-
cial long-term partners in a restructuring,
and IPs should not take a ‘rubber stamp
approach’ by allowing the firm to dictate
terms. Despite requirements in SIP3.2. that
nominees state a CVA is not ‘manifestly
unfair’ and that it has a ‘reasonable pros-
pect of being approved and implemented’,
there is a perception in the landlord com-
munity that where CVAs will be difficult to
challenge, for instance where new money
is made conditional on no challenge being
made, these requirements are very light
touch safeguards.

The up-front involvement of the court in
a restructuring plan ensures that, at least in
theory, these contentious issues are avoided.

What'’s more, restructuring plans, unlike
CVAs, might even work. One of the key
reasons that CVAs fail is that they do not

recovery@r3.org.uk

enforce the overall cost saving needed to
secure long-term survival. Restructuring
plans on the other hand allow for a more
holistic restructuring, with secured credi-
tors also in the line of fire.

The precedent so far
Some of the first restructuring plans do
however cause some serious concern.

One of the chief issues is the jaw-drop-
ping cost and time constraints creditors
face when seeking to get their legislative
protections applied.

The typical cost of challenging a high-
street restructuring plan so far has been
approximately £3m. Similar numbers have
also been totted up by creditors resisting
plans that haven’t even made it that far.
Those wanting to contest must also organ-
ise themselves, appoint financial advisors,
solicitors and a qualified QC, all within a
three-week window between launch and the
first court hearing.

Restructuring plans are also extremely
expensive for the issuing firm to undertake
and as a result are a restructuring tool only
really available to the largest firms in the
country.

Regardless of cost, there are some gap-
ing holes within the creditor protections in
the legislation itself.

It seems that so long as a firm can prove
via simple desktop valuations that admin-
istration is the ‘next relevant alternative’
at the time of the court hearing, egregious
terms can be imposed on unsecured cred-
itors without check. This is especially an
issue where a plan is being used to alter
the rental model, which has little to do
with viability and can only successfully be
achieved in partnership.

Further, there appears to be no check
on the participation of connected credi-
tors in the voting rules as exists in CVAs
and little that encourages engagement
with creditors that are expected to be
crammed down.

What needs to change?

At a time when positive, collaborative
landlord-tenant relationships are more
important than ever, we fear restructuring
plans risk driving a larger wedge between
the two parties.

Government needs to implement a more
cost-effective means of oversight than the
courts — either through the appointment
of an independent restructuring officer
charged with combing through proposals
to ensure creditors interests are protected,
as in Germany, or by an expansion of the
Pre-Pack Pool.

We suggest that any legal costs incurred
by creditors through information requests
or engagement, deemed justified by a
judge, should be made payable by the
issuing firm before cross-class cram down
can apply. This should encourage firms to
proactively engage and be transparent with
affected creditors. The idea here is not to
shift the cost onto the firm, but to encour-
age thorough and transparent engagement.
After all, so long as the firm is transparent,
creditors will not be burdened by increas-
ing costs for trying to seek information and
won’t need to ask the court to enforce this.

There should also be a ‘50% connect-
ed-creditor test’ introduced, as exists in
CVAs, which must apply before a restruc-
turing plan is sanctioned.

Given that many of these issues are
not landlord specific, or indeed credi-
tor specific, but a matter for the viability
and credibility of restructuring plans as a
business rescue tool, we hope that the IP
community will join with us in seeking
these changes.

LAURENGE
= RAEBURN-SMITH is
i head of retail policy
\ 4'; at the British Property
( . ) Federation.
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The rescue stakes — why 1s the
CIGA moratorium lagging

behind?

Geoff Carton-Kelly commentates on the draw for the new rescue measures and
suggests how the CIGA moratorium might be able to gain ground.

he four main runners in this
long race, which started in the
first half of 2020, comprise of
the winding-up moratorium
and the protection from forfei-
ture (with additional government support
via extensions provided mid-race) pulling
well ahead of the Corporate Insolvency and
Governance Act (CIGA) moratorium, with
the part 26 restructuring plan (RP) being
left to support the more monied stables.

The CIGA moratorium may wonder
what it has done wrong. Right place, wrong
time? A solution for a problem that doesn’t
(yet) exist? Hoping for a spark to light all
those burning platforms?

Initial commentary after the mora-
torium was enacted centred on several
anomalies and inequities (some suggested
rushed drafting), which is usually a signal
to our profession to find a way to make a
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process work. To date, however, there has
been only modest take up.

Are there other reasons why the mora-
torium process may not be enjoying a high
level of popularity and support? Unlike its
stablemate the RP, the moratorium hasn’t
had the benefit of high-profile cases, reg-
ular academic debate and, perhaps most
usefully, long and reasoned judgments.
Perhaps that is to be expected as the RP
requires court approval and is likely to be
used by larger entities (with multiple classes
of creditors and their own legal and profes-
sional advisers) than those most obviously
suited to a moratorium. That said, though,
there have been about the same number of
RPs as moratoria.

The wider creditor community of (non
IP) professional advisers and business-owner
managers seem to be largely unaware of the
benefits this process brings. It prompts the

question as to whether the moratorium pro-
cess needs tweaking. There have been very
few publicised cases if any, and not many
more actual cases, so we don’t have much to
go on.

Why the long face?
It is certainly true that the various gov-
ernment support initiatives, most notably
the other moratoria in this race, have
extinguished (for now) many of the usual
burning platforms. When combined with
the high level of forbearance exhibited
by the clearing banks and HMRC, these
have served to provide much more time for
companies in the SME space to get matters
under control even as debt continues to
build.

Arguably, there is no real need for a
moratorium at present, except in increas-
ingly limited circumstances, because
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historic liabilities are currently being man-
aged under the various standstill schemes.
Indeed, it is an inability to pay current lia-
bilities combined with precipitate action
taken by one or more creditors that is the
scenario the moratorium is designed to
protect companies from. However, that
relatively rare scenario is seemingly being
managed via the ‘notice of intention’ pro-
cess pre-administration. Is this because the
profession feels more comfortable with this
option and knows where it stands?

The emergence of some formality
around ‘light touch’ administrations has
also taken centre stage over the CIGA
moratorium, and there have been some of
those cases where the company has been
rescued and returned to its shareholders.

When might the ground improve?

When the other moratorium runners in

this race are eventually withdrawn by their

government owners, will the CIGA morato-
rium make the finish line?

Fundamental issues remain, such as:

1 The need for funder (QFCH or oth-
erwise) support to meet moratorium
period obligations is a challenge.

* Assuming a prior request for
extended facilities has been turned
down — what is going to be different
during the moratorium? It is unlikely
that more security would be availa-
ble.

* If demand for repayment can be
accelerated by a funder, then a mora-
torium would be unable to work.

* We have no history of DIP funding in
the UK, so are funders nervous about
extending facilities to companies
with boards still in control after any
insolvency acknowledgement? The
monitor cannot provide any comfort.

2 Is 20 or 40 days in practice long enough
(acknowledging further extensions may
be sought) to put a workable and robust
rescue plan together or to complete a
sale or refinance process?

3 The risk for the monitor making the res-
cue declaration without the certainty of
knowing the accuracy of the informa-
tion they have been given, or the power
to check, or sufficient controls to ensure
the board don’t commit to expenses that
can’t be met. Trust must be built quickly
but what assurances can be sought from
the directors that would provide any ele-
ment of certainty?

4 The risk for the monitor in approv-
ing major decisions on the same basis
particularly if, say, promised funding
doesn’t materialise or an unknown/
unforeseen issue arises.

5 The fees pose a challenge to the monitor
—with some suggesting that there is less
support from the courts to officers then
as previously seen.

Will attempting to address these issues
make the process more expensive and out
of reach for the corporate community the
moratorium was intended to serve?
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hat might help?

Early engagement with funders
and the development of a protocol
on managing this process.
Involvement of CROs (with
executive power) to provide the
monitor with an element of cer-
tainty through the groundwork
preparation on the mechanism to
achieve a rescue as a going con-
cern and the moratorium trading
period, which should be more
cost-efficient.

Build in planning time while
you can — early engagement with
advisers is still low outside of pro-
fessional boards — do we still need
a mindset change or greater per-
sonal liability risk for not doing so?
Monitors being allowed (and paid)
to undertake a sufficiently detailed
review of the business, its forecasts/
MI and the proposals that under-
pin the moratorium purpose of
rescue to, for example, an IBR
standard, and the board signing it
off as accurate.

An agreed (perhaps by R3) set of
hurdles — not a pun — to be over-
come for the monitor to be content
to certify the rescue statement. Per-
haps also a standard checklist that
should be given to creditors and
key stakeholders to evidence the
process undertaken.

Allow for a plan B realisation
option, for example a ‘better out-
come’ than a liquidation to avoid
the need for administration and
the additional cost challenge.
These suggestions may require

further legislation or best practice
guidance as well as further debate, but
we too have some time to play with

to

improve the chances of the CIGA

moratorium in this race.

W

hen might they work?

There are some circumstances where

the moratorium

chi

stands a better
ance of being used:

the presence of professionals on
the board;

high standard of MI;

a relatively small group of creditors;
clear prospect of the completion
of an equity transaction or a refi-
nance;

within  terms/covenant
arrangements;

a one-off/seismic issue affecting
cash flow;

for larger entities in the SME space
who can afford the costs needed to
address some of the issues listed
above, particularly those faced by
the monitor.

funding

Unlike its stablemate the RP,
the moratorium hasn’t had
the benefit of high-profile
cases, regular academic
debate and, perhaps most
usefully, long and reasoned
judgments.

The end of the race...

As a profession, we could say that we have
not yet had the opportunity of looking at
enough candidates where the rescue of the
company as a going concern was feasible in
this current environment.

Certifying that the company can meet
its moratorium obligations and that a res-
cue is feasible remains challenging and
requires a significant amount of upfront
work to get comfortable.

Given the cost associated with getting
into that position, is the CIGA moratorium
a solution designed for the mid-market as
opposed to SMEs?

There is an argument that markets find
their own equilibrium and the CIGA mor-
atorium process will come into its own as a
bridge to a refinance or a full-scale (not just
single creditor class) CVA if the intention is
to avoid a more formal process. However, it
is unlikely that it will become a ‘single gate-
way’ even with the modest restrictions now
in place for pre-packs.

A time will come when there will be
aggressive creditors threatening action and
protection will be needed but, for now, the
burning platforms aren’t even smouldering.

Time is the luxury we now have along-
side the largely supportive approaches of
the lender community and HMRC. Com-
bine this with the high level of capital
waiting to be deployed in distressed/special
sits funds, we will get busier as a profession
but as much in an advisory capacity as in
formal appointments.

However, it is incumbent on us as a pro-
fession to lobby for change where we think
itis needed to help government develop the
right tools to support business rescue and to
improve awareness and consideration of the
process. There are some tweaks which could
make the process more usable allowing it to
finish the moratorium stakes in first place
—it’s not yet time for the blue tarpaulin.

Views are the author’s own. Thank you to
David Hudson and Phil Reynolds who
contributed to this article.
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A protective shield?
Ipso facto clauses and lessons
from Arcadia

and

explore the new

options under CIGA that can help defend against ransom creditors.

n 30 November 2020, 27 com-
panies in the Arcadia group
entered administration, with
individuals from Teneo ap-
pointed administrators.

The administrations commenced on
Cyber Monday immediately following
the Black Friday weekend, in the crucial
pre-Christmas trading period. It was vital
that the group could continue to trade as
normal, fulfilling online orders that had
been taken over the weekend in order to
maintain consumer confidence, third-party
partner relationships, preserve cash flow
and protect the value of the brands, which
would be marketed for sale.

The Arcadia administrations were
among the first large trading administra-
tions to attempt to rely on new protections
for insolvent companies introduced by the
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UK government under the Corporate In-
solvency and Governance Act 2020 (CIGA),
which had entered into force a few months
previously, on 26 June 2020.

The Arcadia administrations
were among the first large
trading administrations

to attempt to rely on new
protections for insolvent
companies under CIGA.

Administration and ransom creditors
Traditionally, UK legislation has not sought
to interfere with the use of ipso facto clauses
in contracts, which provide for the ability
of a counterparty to terminate the contract
or take certain other actions in the event
of the other party’s insolvency. This has
led to substantial negotiating leverage for
‘ransom creditors’, where suppliers that are
crucial to an insolvent company’s ability
to continue trading can hold it to ransom
by requiring additional payments — either
payment in full (or part) of pre-insolvency
arrears or increased costs — in order to con-
tinue to supply it.

The Insolvency Act 1986 introduced
protections in respect of essential supplies,
essentially gas, electricity, water and public
communications. The categories of essen-
tial supplies were widened in 2015 by the

recovery@r3.org.uk



Traditionally, UK legislation
has not sought to interfere
with the use of ipso facto
clauses in contracts.

Insolvency (Protection of Essential Sup-
plies) Order to cover all communications
services (including broadband and email
services) and information technology sup-
plies, such computer hardware and soft-
ware.

However, outside of the statutorily de-
fined ‘essential supplies’, insolvent compa-
nies have been required to negotiate with
other key creditors in order to continue to
receive supplies that are essential for their
own businesses.

New legal protections
CIGA was enacted as part of the govern-
ment’s response to the Covid-19 pandemic.
It includes restrictions on the use of termi-
nation clauses in contracts for the supply
of goods or services where the customer
enters into certain specified insolvency
processes, including administration. These
provisions are a substantial widening to
protections for insolvent companies as
they do not look to a statutorily defined list
of ‘essential services’ but apply across the
board. The provisions are intended to en-
able companies subject to insolvency pro-
ceedings to continue trading without the
loss of the key suppliers.

In particular, the CIGA provisions
include:

* Contractual termination clauses that are
triggered due to entry into the insolven-
cy process (also referred to as ‘ipso facto
clauses’) are unenforceable.

* Provisions that allow the supplier to ‘do
any other thing’ due to entry into that
process are also unenforceable. CIGA
does not explain this further but it is gen-
erally understood that this captures, for
example, the variation of payment terms.

* Any supplier termination right arising
but not exercised prior to entry into the
process (eg general insolvency triggers,
non-payments or any other defaults/
triggers) is suspended for the duration
of the insolvency period.

Crucially, under CIGA, suppliers can-
not make their continued supply of goods
or services during an insolvency process
conditional upon the company paying its
pre-insolvency debts.

Reliance on CIGA protections in
practice

The key suppliers that the Arcadia group
relied upon, particularly in the immediate
term following the administrations, includ-
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ed logistics and delivery companies (to de-
liver online clothing orders to customers),
intellectual property licences, temporary
labour, cleaning, and other outsourcing
companies and internet-based services
providers.

Some suppliers, particularly large so-
phisticated counterparties, continued to
supply the group without attempting to ter-
minate or demanding additional ‘ransom’
payments of arrears or increased prices.
Others withdrew any threats to cease pro-
vision or demands for payments of arrears
as conditions of continued supply, upon a
reminder by the administrators of the new
provisions. Arcadia benefitted from its sig-
nificant scale, which meant many suppliers
valued the continuity of supply — even to a
company in administration — more highly
than seeking to withhold services pending
some payment of arrears. Those suppliers
also understood that large-scale demands
for payments of arrears may have meant
that the administrators may be unable to
continue trading the business. Admin-
istrators of smaller businesses may well
find that their bargaining power is not as
strong, and suffer behaviour more general-
ly as described below.

However, there were two main group-
ings of suppliers where the administrators
found that the CIGA provisions did not
provide protection in practice against ran-
som demands.

First, as with many corporate groups,
there were a number of suppliers with
whom the group did not have definitive
written contractual arrangements. Some
contracts had not been executed, some had
expired, and others remained at heads of
terms stage — but both parties had contin-
ued to operate under them under a course
of dealings. With these suppliers, the ad-
ministrators reached the view that any
court application for an order for specific
performance to require the continued sup-
ply may not be successful given the lack of
evidence as to the exact contractual terms
being relied upon. In addition, some sup-
ply, such as stock (key to trading a retailer),
was on the basis of pricing agreements, so
no contractual requirement to make supply
at all, and the CIGA provisions were there-
fore redundant to the extent such a suppli-
er refused to supply going forward.

Second, although the vast majority of
suppliers complied with the CIGA pro-
visions, there were a handful who despite
clear contractual arrangements refused
to acknowledge or comply with the Act.
Instead, that small number stopped or
threatened to stop their supply until their

demands for payments were met. The ad-
ministrators clearly had the better argu-
ment in those cases and would have been
willing to go to court to seek specific per-
formance. However, the cost of such an
application, delay in securing an outcome
and the impact of a dispute on the future
supply relationship, which was not only key
to ongoing trading but could also be key
to the value attributed by any purchaser,
meant that in a number of cases, making
modest ransom payments was more cost-
effective and speedier than litigating. The
administrators were working on an urgent
basis to stabilise the group and fulfil orders,
meaning it was imperative to recommence
receiving the supplies from the relevant
counterparties as quickly as possible.

Although the vast majority
of suppliers complied
with the CIGA provisions,
there were a handful who
despite clear contractual
arrangements refused to
acknowledge or comply
with the Act.

Lessons learned
The experience of the Arcadia adminis-
trators is likely to be replicated in other
trading administrations. Any large group
of companies is likely to have some supply
contracts that are not perfectly executed, or
which fall short of compelling the supplier
to continue to supply goods or services at
agreed prices. There will always be suppli-
ers which seek to take advantage of com-
mercial urgency and imperatives for the
administrators to obtain ransom payments
despite the prohibition of this under CIGA.
As the CIGA provisions become more
widely used, it may be that suppliers be-
come more accustomed to complying with
them. However, administrators should not
assume that there will be wholesale com-
pliance, and it would be wise to budget for
ransom payments where the supplier is
particularly essential and there is a timing
imperative for their continued supply.

NEIL GOLDING is a RACHEL SEELEY

restructuring partner at s a restructuring

Freshfields. and insolvency
senior associate at
Freshfields.

BENJI DYMANT is a MATT SMITH is a
director at Teneo. senior managing
director at Teneo.
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Unpacking the
pre-pack regulations

Stuart Hopewell provides insights into how the new regulations

have changed the operation of pre-packs to date.

he new regulations regarding

connected party sales, the

Administration  (Restrictions

on Disposals Etc To Con-

nected Persons) Regulations
2021, (the regulations), came into force on
30 April 2021. The regulations stipulate
that all such disposals must now be referred
for independent scrutiny. Such scrutiny is
to be provided by an evaluator, a new con-
cept in the regulatory regime.

Alongside the regulations, the Insol-
vency Service has published its guidance
notes: ‘Requirements for independent scru-
tiny of the disposal of assets in administration,
including pre-pack sales’ (guidance). In this
article, we take a closer look at the impact
of the new regulations.

The new role of the evaluator

As mentioned above, the evaluator role
is a new concept and now forms a major
part of the regulations and guidance. The
qualifications to be an evaluator in both the
regulations and guidance are still relatively
brief but add to the original ‘self-certifica-
tion’ and independence requirements to
hold professional indemnity (PI) insurance.

Hopefully, this will be seen as a positive
move given that it will narrow the field of
potential providers to those from the pro-
fessions.

It could also be seen as a barrier to entry
into the market given the recent increases
in premiums for PI cover in the insolvency
market (some providers have hiked premi-
ums by as much as 200% recently).

There is also a responsibility placed on
the ultimate administrator to be satisfied as
to the suitability of an evaluator to provide
a report, so the role is not without some
professional scrutiny.

Report requirements

The list of requirements in the guidance,

that ‘may be needed’ is 30 items long,

those that ‘must be included’ drops to 16

and represents a major shift from the old

opinion-based regime. Space precludes a

full list but of the latter 16 bullet points,

two stand out:

1. Where previous reports have been pro-
vided, the evaluator should illustrate
‘what steps have been taken to obtain
them’ or provide ‘a statement that no
previous reports have been obtained’
(perhaps a reaction to adverse com-
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ments about ‘opinion shopping’?). If
the applicant chooses not to disclose
any previous reports, can the evalua-
tor be held liable if they subsequently
appear, particularly if they contradict
the resulting report?

2. A more onerous requirement is to pro-
vide a full summary of the information
relied upon in compiling the report and
reasons to support the statement (judg-
ment) given. In practice, if the applicant
provides good, detailed information
then any subsequent report
should be able to cover
off this requirement
satisfactorily.

The evaluator role is a new
concept and now forms a
major part of the regulations
and guidance.

Administrators’ interactions with the

evaluator

The evaluator may ask for additional infor-
mation and if the recipient is unsure about
this or does not have it, they are advised to
approach the IP for it. Equally the evalu-
ator is effectively encouraged to approach
the IP directly if they feel that they may
have the additional information they seek.

In our experience at the Pre-Pack Pool to
date, this has proved very useful as we still
receive applications with very little back-
ground. In more than one case all that was
received was the acquirer’s offer document
(although to be fair, one was in duplicate!).

We have had positive contributions from
administrators where the information sup-
plied by the applicant has been less than
detailed. Having seen such cooperation
work successfully, perhaps transparency
will further improve as a result?

Note that all information received from
applicants, administrators or other sources
is kept strictly confidential and not circu-
lated to the other parties without consent.

Report outcomes
Only two statements are now prescribed;

that the grounds for the pre-pack and the
consideration to be provided are reasona-
ble in the circumstances, or not.

To date on only one occasion has a nega-
tive report been issued by our evaluator, but
this was quickly acted upon by the adminis-
trator and a corrected set of documents was
issued in response. Subsequently, a positive
report was issued and the negative report
rescinded. Given the speed with which the
administrators acted there was no addi-
tional cost to the applicant.

Numbers to date

Against a background of government
support schemes during the Covid-19
pandemic, insolvencies, particularly admin-
istrations, have been severely reduced in
2021. Total administration numbers have
tumbled from 75 in April to just 39 in June.

The Pool can’t claim to have seen all
sales governed by the new regulations,
but of those we have seen (20 in the first
three months since the regulations came
into effect), a broad spectrum of business
has been represented. Sectors include engi-
neering, financial services, construction,
broadcasting and power provision.

The size of deals has also had a broad
spread with values ranging from £6m at the
high end of the scale, to just £30,000 at the
lower end.

Conclusions

It would appear that the regulations are
working, although with overall insolvency
numbers being suppressed by government
assistance at present it is hard to draw defi-
nite conclusions. Also, my perspective is
restricted to the cases coming to the Pool,
which is not the only provider of an evalu-
ation service.

It is also pleasing to see that despite
some very negative responses initially to
the mandatory principal of ‘third party’
involvement, the majority of practitioners
have been keen to make the new system
work.

STUART HOPEWELL
is a director of the
Pre-Pack Pool Ltd.
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he 1982 Cork Report, the sub-
sequent Insolvency Act and
the introduction of a myriad
of personal and corporate
insolvency processes all made
significant changes to the insolvency pro-
fession in a relatively short period. Just as
it was a time for change then, insolvency
education and qualifications have gone
through their own evolution of late as well.
CVAs, MVLs, IVAs and other personal
insolvency solutions, as well as recent
developments such as breathing space...
the list goes on. Ours is a profession with
many technical aspects to it. There is also
the need for robust regulation to ensure
that the profession continues to serve the
commercial and consumer worlds, as well
as the wider public interest — a recent and
important addition to the code of ethics.
Education and career development in
insolvency are therefore essential. Accord-
ingly, the joint insolvency examination
(JIE) syllabus and, for example, the IPA’s
range of exams have evolved over time to
reflect new working areas and practices.

History of the exams

The IPA first launched an insolvency exam
in 1981. At the time, accountancy bodies
were removing insolvency papers from
their exams. In 1989, the insolvency exam
became the basis of the JIE.

In 1995, the IPA then brought out the
certificate of proficiency in insolvency
(CPI), recognising the study and qual-
ification gap for those involved in case
administration and  insolvency-related
work. It was 2016’s introduction of par-
tial licensing for personal and corporate
insolvency, and the then recent growth
of personal insolvency with an increasing
range of personal debt solutions that saw
the respective introduction of the certifi-
cate of proficiency in corporate insolvency
(CPCI) and the certificate of proficiency in
personal insolvency (CPPI).

The exams are vital for teams to
empower their members with knowledge
in the context of succession planning and
business needs, so that firms can react to
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Ours is a profession with
many technical aspects to

it. There is also the need for
robust regulation to ensure
that the profession continues
to serve the commercial and
consumer worlds.

the shifting landscape quickly. They also
give team members the valuable sense of
belonging within a firm, with the tools they
need to flourish and make their mark on
the profession. Clients are also assured that
they are served to a high standard, with
reputational benefit another factor in hav-
ing qualified personnel.

Widening access with tech

Access to exams is an important considera-
tion, and one that has become increasingly
an issue during the Covid-19 pandemic.
In 2020, we were faced with zero chance
of safely running exams, and so alternative
formats had to be considered. It was then
decided to run the exams online, in part-
nership with the Chartered Governance
Institute (ICSA), which administers exams
on our behalf.

The timing of the pandemic meant
that a new format had to be adopted much
quicker than we would have normally done
so. Moving exams to this setting does, as
you can imagine, present challenges. For
example, how can hundreds of candidates,
both in the UK and internationally, be
properly invigilated without another indi-
vidual in the room?

To sit the IPA’s exams online, candi-
dates now have to use modern PCs/laptops
and associated technology. The majority
of modern laptops, particularly those pro-
vided by an employer, feature a built-in

webcam and microphone. To tackle proper
invigilation, a secondary camera is also
required, by way of the candidate’s phone,
which provides an image of the candidate
from another angle to provide a complete
view of the individual while taking their
exam. The candidate must also show the
invigilator — who is able to observe candi-
dates via an online interface — the room
that they are in and the desk that they
are using, plus all items on their desk.
Peripheral microphones and cameras can
be connected to PCs that don’t have the
built-in functionality.

Tech crises

In order to reduce the opportunity for unwel-
come technical surprises when taking the
exam, testing links are sent out to each stu-
dent so that they can familiarise themselves
with the software in good time before the big
day. Clear communication with candidates is
key in the run-up to the exam, so that this
technology can be leveraged properly.

IPA student members recently sat the
second online iteration of IPA exams. After
a first sitting that saw some unfortunate and
unavoidable teething issues (which were
swiftly addressed), we were pleased to note
that the latest sitting passed off with no issues.
The IPA has now taken the leap to make all
exams online on a permanent basis.

Moving to online exams so quickly
may well be a blessing in disguise; we are
confident in this format, and we feel that
it has catalysed what was seen by many as
the inevitable road to 100% online exams.
The convenience that this will bring to
future students is clear — particularly those
sitting the exams internationally, who will
no longer need spend considerable time
travelling.

LLOYD HINTON is an
IPA past president and
current board member
and examinations
committee chair, and a
director at Insolve Plus.
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enmark has opted out of the

EU Insolvency Regulation

— the only member state to

do so. This was the result of

a national referendum held
in 1993. Since then, Denmark has experi-
enced both legal and practical challenges
in regards to cases concerning insolvency
proceedings with cross-border elements.
This article aims to briefly illustrate our les-
sons learned as more and more insolvency
proceedings contain various cross-border
elements.

Historical background

On 2 June 1992, a narrow majority of the
Danes (50.7%) rejected the Maastricht
Treaty. In May 1993, a new referendum was
held resulting in the Treaty being accepted,
though with important ‘opt-outs’ in four
areas: the Monetary Union, Common Se-
curity and Defence Policy, citizenship of the
European Union, and Justice and Home
Affairs (JHA). Opting out of the JHA area
has resulted in Denmark not being a part
of EU’s cooperation on border control,
immigration policy, police, criminal and
civil law, which also results in Denmark not
being bound by or subject to the EU Insol-
vency Regulation.

The first EU Insolvency Regulation
entered into force in May 2000. In 2001,
Denmark requested the European Com-
mission to be a part of the regulation on
an intergovernmental level via a parallel
agreement. The application was rejected
by the Commission.

In December 2015, a new referendum on
the JHA opt-out was held in order to change
it into an ‘opt-in’. The opt-in system would
have resulted in Denmark joining the EU
Insolvency Regulation and prior to the ref-
erendum several leading professors and law
practitioners expressed their desire to vote
for an opt-in system. The opt-in system was
rejected by the Danes (53.1% voting no).
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Out 1n the cold?

The view from Denmark —

opting out of the EU
Insolvency Regulation

Preben Jakobsen writes on Denmark’s experiences
outside the purview of European insolvency legislation.

Denmark has experienced
both legal and practical
challenges in regards

to cases concerning
insolvency proceedings with
cross-border elements.

The Nordic Bankruptcy Convention
In 1935, the Nordic Bankruptcy Conven-
tion entered into force covering ‘the Nor-
dics’ (Finland, Sweden, Iceland, Norway,
and Denmark). The Nordic Bankruptcy
Convention is based on the principle of
universality, implying that bankruptcy pro-
ceedings opened in one Nordic country
comprise all assets and liabilities that the
debtor possesses in all Nordic countries and
the bankruptcy administrator is authorised
to dispose of all the assets of the bankrupt-
cy estate, regardless of in which Nordic
country the assets are situated. Apart from
a few exceptions, the applicable law is al-
ways lex concursus. The Convention though,
is only applicable in bankruptcy cases; re-
structuring proceedings or personal debt
reliefs are not governed by the Convention.
As a result, case law regarding inter-Nordic
bankruptcies is almost non-existing, which
many law practitioners consider a sign of
the Convention being a success.

Besides the Nordic Bankruptcy Conven-
tion, Danish insolvency law is regulated by
the Danish Bankruptcy Act from 1977. The
Act contains an ordre public clause, whereby
the minister of justice may lay down regu-
lations on Danish recognition of foreign in-
solvency proceedings. However, the clause
has not been used, and as a result, the main

rule is that Denmark does not recognise
foreign insolvency proceedings (except for
the Nordics).

Thoughts on legal and practical
challenges

Danish case law regarding recognition of
foreign insolvency proceedings is quite
scarce. The existing case law illustrates,
however, that Denmark pursues a rather
‘recognition-cautious line’, with an outset
from 1929, where the Danish Eastern High
Court ruled that a Danish creditor was able
to levy attachment for its claim against a
Dutch company in bankruptcy. Later on,
the Danish Supreme Court ruled that the
legal position in Denmark was that foreign
bankruptcy proceedings did not prevent
creditors in Denmark from initiating in-
dividual creditor proceedings against the
debtor’s assets as long as the assets were lo-
cated in Denmark. Some of the most recent
case law is from 1987, 2000 and 2014.

The decisions from 1987 and 2000
continued the ‘cautious’ line. In both de-
cisions, the court ruled that the Danish
creditors were entitled to seek satisfaction
on an individual basis in spite of the fact
that the debtors were under insolvency
proceedings in the US (Chapter 11 protec-

Case law regarding inter-
Nordic bankruptcies is
almost non-existing, which
many law-practitioners
consider a sign of the
Convention being a
success.
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tion and a debt restructuring process re-
spectively). However, in the 2014 decision
a German bankruptcy estate commenced
legal actions in Denmark against a Dan-
ish investor for potential voidable transac-
tions. The bankruptcy estate argued that
German law should govern the question of
avoidance, and that the requirements for
avoidance under German law were met. In
the opposite direction, the Danish investor
argued that Danish law should govern the
question of avoidance. The parties agreed
that, in case the question should be gov-
erned by Danish law, the Danish require-
ments on avoidance were not met. The
Danish Supreme Court ruled in favour of
the German bankruptcy estate and found
that German insolvency law should govern
the question of avoidance and that the Ger-
man requirements were met. The Supreme
Court found that ‘particularly the considera-
tion of an equal treatment of the creditors implies
that the law of the bankrupt estate must apply’.
The Danish investor did not plead that
the German bankruptcy should not be rec-
ognised in Denmark. Surprisingly, some
would say, as recognition of the German
bankruptcy proceedings would be a pre-
requisite for the German bankruptcy estate
to be successful in a claim for avoidance

All things considered, the
Danish position brings
some practical challenges,
costs, time constraints
and to some extent risks
in respect of outcomes in
different jurisdictions.
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before the Danish courts. In this light, the
Danish Supreme Court did not directly
take a position on the question of recog-
nition of the German bankruptcy, just as
the Supreme Court did not take a position
as to the question of whether a foreign
bankruptcy prevents individual proceed-
ings being initiated in Denmark. However,
some leading Danish scholars are of the
opinion that the decision constitutes a shift
towards more openness and recognition of
foreign bankruptcies. The legal position is,
however, still unclarified.

Another recurrent challenge we encoun-
ter is the question of foreign countries’
recognition of Danish insolvency proceed-
ings. Recognition depends on the country
in matter, as the law of some countries is
subject to a principle of reciprocity. Other
countries have adopted a principle of full
universality. In recent years, we have for ex-
ample been challenged from time to time
when handling subsidiaries abroad to Dan-
ish bankrupt companies. Due to lack of rec-
ognition — or a time- and cost-consuming
recognition procedure — other options are
often explored than simply just involve the
subsidiaries in the Danish bankruptcy pro-
cedure. Such being, for example, to initiate
parallel processes of either bankruptcy or
restructuring, however, appreciating that
the alternative measures are more costly
and time-consuming than what would have
been the case if general recognition was
available. All things considered, the Danish
position brings some practical challenges,
costs, time constraints and to some extent
risks in respect of outcomes in different ju-
risdictions. Acknowledging that an exhaus-
tive list is not possible, issues related to the
handling of foreign subsidiaries, handling
of employees working abroad, fast hedging
of valuable assets situated outside of Den-
mark are often causing some concern, and
we have examples of Danish administrators
being ‘forced’ to surrender assets outside of

We have examples of
Danish administrators
being ‘forced’ to surrender
assets outside of Denmark
because of the lack of
recognition of the Danish
insolvency.

Denmark because of the lack of recognition
of the Danish insolvency; simply because
the costs incidental exceed the value of
the assets. This is a dilemma often causing
some frustration.

This is also the case as Denmark —
contrary to the UK — has not enacted the
UNCITRAL Model Law on Cross-Border
Insolvency, just as there is no Danish case
law on INSOL:s insolvency guidelines.

With regards to Denmark, and without
taking a political stand, our lessons learned
are that Denmark being outside of the EU
Insolvency Regulation is a disadvantage
in many respects — not only for insolven-
¢y practitioners and creditors, but also for
the Danish international trade at a higher
level, as the competitive strength by a nat-
ural process is somewhat weakened due to
some unpredictability and asymmetry.

PREBEN JAKOBSEN
is a partner at
Gorrissen Federspiel.
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hough the directors disqualifi-

cation proceedings brought by

the Official Receiver were ulti-

mately unsuccessful, the high

profile Kids Company decision
provides an important reminder to charity
trustees regarding their duties, how their
conduct will be assessed and the scope of
potential personal liability.

The decision also provides useful guid-
ance for IPs and lawyers alike when advis-
ing charity trustees in circumstances where
a charity is facing financial distress. This
article will consider some key legal and
commercial learnings in the context of pro-
viding professional advice to charity trus-
tees.

The first step when advising a charity
trustee is to determine the organisation’s
legal status as this will determine if direc-
tors disqualification proceedings can be
brought against the charity’s trustees.

Incorporated and certain
unincorporated charities

In the case of Kids Company, the charity
was an incorporated company limited by
guarantee, which meant that the Compa-
nies Act 2006 (Companies Act), the Insol-
vency Act 1986 (the Act) and the Company
Directors Disqualification Act 1986 (CDDA)
all applied.

In the case of charitable incorporated
organisations, the insolvency legislation is
largely implemented in the same way as for
a company.

The position with unincorporated char-
ities is more nuanced. Unincorporated
charities incorporated by Royal Charter or
an Act of Parliament and unincorporated
associations can be wound up as an ‘un-
registered company’ under the Act, which
means that the provisions of the Act and
the CDDA will apply.
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Keeping out of trouble
following Kids Company

Tim Evans, Philip Reynolds and Robert Ferne
provide a guide to charity insolvency following

In our experience, charity trustees do
not fully appreciate that their role is akin
to that of a company director and that
they are subject to both charity and com-
pany law, attracting the same level of re-
sponsibility and duties as their corporate
counterparts, despite the role not being
‘commercial’ in nature, and carried out for
altruistic reasons.

Unincorporated charities - trusts and
associations

Neither a charitable trust nor a charitable
association has a legal personality, and so
the trustees themselves enter into contracts
on behalf of their charity, and are therefore
personally liable for the liabilities of their
charity. Charitable trusts therefore cannot
be wound up as an ‘unregistered company’
under the Act.

When the charity has insufficient assets,
the trustees have potentially unlimited li-
ability for any of the charity’s liabilities
that remain unpaid, and can face personal
insolvency (similar to the position of the
partners of unincorporated partnerships)
for any deficit to the charity’s creditors.

For this reason, directors disqualifica-
tion and claims against directors under the
Act (such as for wrongful trading) are not
applicable where an unincorporated char-
ity structured as a trust or association be-
comes insolvent.

In our experience, charity
trustees do not fully
appreciate that their role is
akin to that of a company
director and that they are
subject to both charity and
company law.

Governing principles during financial

distress

Once it has been determined that the
CDDA can apply to the charity, the next
step is to consider what the trustees’ duties
are and whether they have been breached.

the Kids Company decision.

In a financial distress situation, these duties

derive from both charity law and the Act.

Although day-to-day management of a
charity is sometimes delegated to a chief
executive and or a management team,
charity trustees continue to have ultimate
responsibility for the charity’s manage-
ment. However, in many cases relating to
smaller charities, the trustee board are ef-
fectively the management team, and can be
supported by a general manager.

Both the management team and trus-
tee board have a duty to act in the interests
of their charity and its beneficiaries and
to protect and safeguard the assets of the
charity, while acting with reasonable care
and skill. This extends to understanding
and effectively managing the charity’s fi-
nancial health.

The  Charity ~ Commission  has
published  useful  guidance  (https://
www.gov.uk/government/publications/
managing-financial-difficulties-
insolvency-in-charities-cc12/managing-
financial-difficulties-insolvency-in-
charities#introduction) on what trustees
need to consider when facing financial
difficulties or an ‘insolvency’ scenario.

The guidance provides a (non-statutory)
yardstick for IPs in determining whether
charity trustees have fulfilled their duties,
including:

* recognising that charities can (and do)
fail and enter insolvency, which means
that adequate contingency plans need
to be prepared to plan for the wind-
down of the charity’s operations, while
also considering the impact on its bene-
ficiaries, staff and assets;

* recognising at an early stage when the
charity is facing financial difficulties —
in particular, whether their charity is a
‘going concern’;

* regularly receiving and considering up-
to-date and reliable financial manage-
ment information (including all of the
primary financial statements);

* reviewing the contractual position re-
garding future long- and short-term
sources of income, and whether the cost
base of the charity supports this level of
revenue;

* monitoring the restricted/unrestricted
reserve position to ensure that ring-
fenced monies are not being used for
general purposes;
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* taking prompt action when it becomes
apparent the charity may be insolvent,
getting professional advice; and

* recognising that once the charity has
reached the stage of liquidation or
winding up, their primary duty is to the
charity’s creditors and to avoid a disor-
derly orderly wind-down.

In the ‘twilight period’ where solvency is
uncertain, a charity trustee’s responsibility
moves away from the beneficiaries of the
charity to the protection of the charity’s
creditors. Every step necessary to minimise
the potential loss to the charity’s creditors
should be taken, including cutting back or
stopping the charity’s activities. This will
seek to mitigate the potential exposure of
wrongful trading criticism (regardless of
the temporary suspension of the wrongful
trading provisions earlier this year).

Paying professional fees for advice ob-
tained is justifiable if incurred with a view
to ensuring the best outcome for the char-
ity’s creditors.

Management vs trustees: who’s in
charge?

A further consideration for IPs and lawyers
will be to advise the charity on (i) which
of its management team are vulnerable to
being considered ‘directors’ for the pur-
poses of the CDDA; and (ii) what steps can
be taken to minimise that risk.

The CDDA covers both appointed direc-
tors and de facto directors (being someone
who is not an actual director, but acts as if
they were). Under the Companies Act and
Act, de facto directors and ‘shadow’ direc-
tors are dealt with in the same way as actual
directors and can be personally liable for
their actions and the actions of the other
directors, even though they are not direc-
tors themselves. Therefore, it is not just the
charity’s trustees who should be concerned
with directors disqualification.

The Kids Company decision focused on
that charity’s management structure as
the Official Receiver, on behalf of the Sec-
retary of State, sought to argue that Ms
Batmanghelidjh, as CEO, was a de facto
director.

With Kids Company, though executive
power and decisions rested with the trus-
tees, like many charities, the charity em-
ployed a CEO and a management team to
run the charity day to day. However, with
many smaller charities, the trustee board
are effectively the management team, po-
tentially supported by a general manager.

The court refused to accept that Ms Bat-
manghelidjh was a de facto director. How-
ever, the case does highlight the lack of
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structure to decision making often found
in charities. When charities enter financial
distress, it is often seen that the manage-
ment team increasingly makes the execu-
tive decisions on running the charity and
simply ask the trustees, who sometimes
consider themselves to be ‘non-executive’,
to rubber-stamp what the management
team propose. This approach risks:

i. the ultimate decision makers (the char-
ity’s trustees) being held personally li-
able for the executive decisions made
when they did not consider themselves
to be the decision makers, and

ii. the management team being held to be
de facto directors and personally liable
for their actions as such, when they be-
lieved that they were not the ultimate
decision makers.

The role of a charity trustee
is that of a balancing

act between being a
cheerleader promoting

the aims and objectives

of the charity and acting

as gatekeeper: tempering
the enthusiasm of the
management team.

Practically, IPs and lawyers advising

a charity in financial distress should be

stressing the following:

1. The charity should have a robust risk
register and clear management struc-
ture and hierarchy in which everyone
understands the decision making pro-
cess and interaction between the trus-
tees and chief executive/management in
this process.

2. In respect of longer-term strategic
planning, there should be a clear suc-
cession plan and only individuals with
relevant and demonstrable experience
(such as the skills required by a treas-
urer) should be appointed to carry out
that specific role.

3. Regular trustees’ meetings should be
held where the current financial po-
sition of the charity is presented, and
the operational decisions made are
informed in light of this information
and documented appropriately.
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4. Trustees should ensure that they are
cognisant of their reserves policies and
any use of restricted reserves for other,
general purposes may attract criticism
and personal liability.

5. The trustees, as final decision makers,
understand the extent of their duties
and potential personal liability.

6. The trustees should take professional
advice (be it legal and/or accountancy),
which may help the trustees defend any
claim of misfeasance, wrongful trading
or challenge of antecedent transactions.

A fine balance

In summary, the role of a charity trustee
is that of a balancing act between being a
cheerleader promoting the aims and ob-
jectives of the charity and acting as gate-
keeper: tempering the enthusiasm of the
management team/other trustees when
making strategic and financial decisions
that may impact the longer-term viability
of the charity.

Ultimately, IPs and lawyers should be
stressing to charity trustees that they do
not need to panic and ‘run for the hills’ at
the first sight of financial difficulties.

The courts, when assessing conduct,
have clearly taken into account the wider
public benefit that the charity sector pro-
vides to the health of the country and the
detrimental impact if volunteers were dis-
suaded from providing their services as
trustees, which provides additional com-
fort to trustees dealing with insolvency is-
sues. The courts also clearly recognise that
there was no personal financial incentive
involved when assessing misconduct.

As long as the ‘early warning signs’
have been noticed and there is a sufficient
runway for trustees to analyse the options
available (with professional assistance) a
disorderly cessation of trade can be avoid-
ed with proper planning, which will miti-
gate the impact of an insolvency (or avoid
it all together).

While the Kids Company decision ulti-
mately favoured the trustees, it should still
serve as a wake-up call to charities to get
their houses in order.

TIM EVANS is an
associate at Mills &
Reeve LLP.

PHILIP REYNOLDS ROBERT FERNE is
is a partner at FRP a manager at FRP
Advisory. Advisory.
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Flybe: navigating
administration and pandemic

and

t 2.30am on 5 March 2020,

Flybe’s directors appointed

Simon Edel, Alan Hudson,

Joanne Robinson and Lucy

Winterborne from EY-Par-
thenon as administrators. Fifteen months
later, despite the unparalleled impact and
challenges of the Covid-19 pandemic, the
administrators had achieved the first res-
cue of an airline out of administration in
the UK.

This article looks at the key events in the
Flybe administration, the unique challeng-
es faced by the team, and the critical steps
they took to preserve value and enable the
rescue of the airline as a going concern.

Pre-pandemic stresses

At its peak, Flybe was one of the UK’s largest
regional airlines, employing 2,200 staff and
operating 38% of all UK domestic flights
and transporting eight million passengers
per year. The airline connected key regional
hubs throughout the UK and selected des-
tinations across western Europe, as well as
being a valuable contributor to the Exeter
economy and many regional airports.

Flybe had been navigating solvency and
restructuring concerns for several years,
even before the pandemic. Despite a re-
capitalisation in early 2019, solvency con-
cerns re-emerged in January 2020, due to
a material build-up of unpaid air passen-
ger duty, customs excise duty payments
and soft credit pressures — in particular
from increased credit card collateralisa-
tion — something we are seeing increasing-
ly across the travel sector as the impact of
Covid-19 continues. In February 2020, the
government and Flybe’s shareholders put
an 11th-hour deal in place to support the
airline, but then Covid-19 struck. Bookings
fell dramatically and, by early March 2020,
with critical funding no longer available,
the directors took the decision to appoint
administrators.

Rapid deployment, stabilisation - and
a critical step
Answering the call at around 4.30pm on 4
March 2020, the administrators deployed
a team to Flybe’s Exeter head office to
urgently prepare and plan the necessary
steps to effect and communicate an admin-
istration early the next day.

Setting up a process to immediately
cascade key communications to Flybe’s
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explore the story of the first rescue of an airline out of
administration and the lessons that can be learned from the success.

Working through the

night with the Civil

Aviation Authority (CAA)
and management,
administrators were able

to send teams to all 26 of
Flybe’s airport locations

to intercept and support
those customers who didn’t
receive the news.

2,200-person workforce, 20,000+ passen-
gers, UK and European slot coordinators,
regulators, suppliers and other stakehold-
ers was paramount. The immediate objec-
tive was to notify employees, communicate
the safe grounding of the fleet and reach
out to all affected customers to ensure that
they did not travel to airports. Working
through the night with the Civil Aviation
Authority (CAA) and management, admin-
istrators were able to send teams to all 26
of Flybe’s airport locations to intercept and
support those customers who didn’t receive
the news.

The CAA received Flybe’s strategic re-
quest to voluntarily suspend its air oper-

ator certificate (AOC) and maintenance
licences once they had safely grounded the
fleet during the evening of 4 March 2020.
As we'll see, this step was ultimately one
of the main reasons why it was possible to
complete a business sale, some 15 months
later, thus preserving a vital component of
UK regional connectivity.

Making remote administration a
reality

An airline administration was never going to
be an easy prospect amid a global pandemic
that has arguably hit the aviation industry
hardest of any sector. Passenger air traffic all
but stopped in March 2020 and volumes fell
60% below their pre-Covid-19 peak across
the year, barely recovering in 2021.

The impact of the pandemic not only
hastened Flybe’s failure, it also significant-
ly complicated the challenge of selling the
business and its assets. Airlines, funds and
other potential buyers had their own capi-
tal constraints and were far more focused
on sorting out their own issues than looking
to strategically acquire another business in
a distressed situation. Falling aviation asset
values also limited bidder appetite.

Moreover, the team almost immediate-
ly faced the prospect of performing a re-
mote administration from home. We were
on-site for less than two weeks before the
full UK lockdown, which required the Flybe
and administration teams to adapt working
practices to ensure necessary support on-
the-ground for critical maintenance, se-
curity, access to systems and records, and
conducting multiple sales processes. We
preserved and secured the business and
assets dispersed across Europe and North
America, while navigating stakeholders
through an accelerated sales programme
and planning an operational restructure to
make Flybe a viable and attractive business
proposition.

Despite these challenges, the initial
worldwide M&A process still resulted in in-
terest from over 200 parties, including over
20 non-binding offers.

In addition to the going concern sale it-
self, some of the ancillary assets offered as
part of the M&A process held key strategic
relevance to certain regional communities.
This included the share sale of a solvent
subsidiary called Flybe Aviation Services in
June 2020, a subsidiary which held the stra-
tegically important maintenance contract
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for RAF Brize Norton, and also the sale of
the airline’s training academy in Exeter,
which will now be a hub for tertiary-level
skills training run by Exeter College.

Licence to sell

Much of the ability to present a compelling

proposition rested on the carefully consid-

ered pre-administration step to preserve
critical licences and certifications. Without

Flybe requesting the voluntary suspension

of its AOC and maintenance licences, prior

to the appointment of administrators, the
airline’s insolvency would likely have trig-
gered a revocation of both.

In addition, we also ensured that the
necessary Flybe post-holder employees,
linked to the licences and certifications,
were retained once the administration ap-
pointment happened.

An automatic revocation of the AOC
would mean that the operating licence
(OL) would have also been forfeited (you
can’t have an OL without an AOC) and
consequential loss of Flybe’s valuable air-
port slots, which were a crucial element of
the going concern sale strategy.

Restoring the maintenance licences
would have been especially challenging
after appointment. But our proactive ac-
tion meant that the CAA restored Flybe’s
maintenance licences on 10 March 2020,
just five days after the appointment — rath-
er than a period of months, which we've
seen in other cases.

Separately, the CAA commenced steps
to revoke Flybe’s OL, but an appeal of this
decision was made by the administrators
on the basis that the M&A process provid-
ed for a realistic prospect of the survival of
Flybe as a going concern. The OL appeal
process(es) by the administrators, support-
ed by specialist and experienced aviation
and insolvency legal advisers, came to an
end only after we completed the going con-
cern sale.

Why were these licences so critical?

* The maintenance licence allowed us to
operate Flybe’s maintenance and repair
profitably, and overhaul operations divi-
sion (MRO), which was crucial to main-
tain Flybe’s 65-strong fleet of leased and
financed aircraft and engines. This pre-
served value and generated liquidity for
the estate through trading income, cre-
ating another source of recovery for the
senior secured creditors and extending
the period available to conduct the sales
process.

* Flybe retained its airport landing slots
in the UK and Europe and these were
necessary in order to support the future
airline business plan (for any going con-
cern sale) and any prospective recovery
for the administration. The ability to re-
tain and then transfer airport slots with
the business was reliant on Flybe holding
a valid AOC and OL. The suspension
but not revocation of Flybe’s AOC and
OL (note: the OL was not suspended,
but operations were subject to an under-
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taking) — and the administrators’ appeal
against any OL revocation during the
administration meant that Flybe ulti-
mately retained its airport landing slots
and transferred them to the purchaser
as part of a going concern. This abili-
ty to transfer the slots was also aided by
successfully being granted grandfather-
ing rights to certain airport slots by the

European Commission in August 2020.

In the absence of the liquidity gener-
ated by the administrators’ actions (and
other non-core asset sales), it is very likely
that Flybe would have shut down, leading
to the redundancy of the remaining work-
force and the cessation of the going con-
cern sale. In fact, retaining these licences
enabled us to extend the M&A process,
without eroding creditor value. It also
gave us additional time to vet offers and
find the right buyer and structure for the
business.

During this extended period, the ad-
ministrators and Flybe management were
able to reshape the business plan for the
post-pandemic market, focusing on the
most profitable routes and streamlining the
key operational, commercial, regulatory
and financial requirements. This demon-
strated that a relaunch of Flybe under a dif-
ferent operating model made commercial
and financial sense.

Finally, when determining how to struc-
ture the going concern sale, we needed to be
conscious of the ultimate transaction struc-
ture. Broadly speaking, we considered either:
i. A sale of the shares of a reconstituted

Flybe limited company which held the

AOC and OL via an in-court procedure

(such as a restructuring plan or scheme);

or
ii. A sale of the business and assets (and

airport slots) via a going concern busi-
ness and asset sale by the administrators
to a third party who also held a valid

AOC and OL.

The latter structure above was ultimate-
ly agreed alongside the purchaser and,
also, in consultation with European and
UK slot coordinators who needed to satisfy
themselves that the proposed transaction
structure was permissible under their own
slot coordination regulations.

Flybe 2.0

By summer 2020 an organisation affiliated
with one of the shareholders had emerged
as the successful purchaser. The purchaser
successfully applied for its own AOC and
OL and acquired Flybe’s business and as-
sets (including the airport slots) as part of a
going concern sale.

FEATURE

The transaction completed in April
2021 and the new owners plan to launch a
new Flybe later this year.

The airline sector’s recovery from the
pandemic is likely to be a non-linear path,
slower to arrive than hoped and the shape
of the industry will change significantly as
the economy adapts to reduced business
travel, the continued rise in importance
of technology, the transition to sustainable
aviation fuel and the road to net zero. All
of these points will see a continued squeeze
on capital so further distress is likely.

There are important lessons we can take
from the Flybe administration, where key
decisions at the right time preserved signif-
icant value and allowed the sale of the busi-
ness as a going concern against the odds.

KEY TAKEAWAYS

Safe entry on administration filing:
planning done alongside legal advisers and
Flybe management limited operational risk by
grounding flights and preserving CAA licences.

Robust initial communications plan:
delivering a comprehensive communications
cascade within the first 24 hours of appointment
in cooperation with Flybe management and

the CAA — over 20,000 customers and 2,200
employees addressed.

Protect licences and slots to enable a

sale as a going concern and provide
optionality: proactive steps taken pre- and
post-appointment enabled us to successfully
protect Flybe’s licences, business and landing
slots. It also provided us with the opportunity to
generate liquidity/income (profitably) via the MRO
business.

Focus on the exit — develop a business
plan for a new Flybe: this ensured that

any interested parties had a head start in
understanding what a reshaped Flybe could
look like, kept management and retained staff
focused and engaged, and therefore avoided
staff departures.

Building the right team: a well-rounded mix
of legal and restructuring professionals bringing
sector, regulatory, legal, and strong insolvency
experience was essential.

Multidisciplinary approach: drawing on

the expertise within the team which included
specialisations such as insolvency, M&A,
modelling, operational capability teams, aviation
specialists, government and tax expertise.

NED SWIFTE is an
assistant director at
EY-Parthenon.

LINH NGUYEN is an
assistant director at
EY-Parthenon.
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Do brokers add value,
save money or increase
overall costs?

examines the value of brokers in a
busy marketplace for litigation funding.

he obvious answer to the

above question is that it will

depend on who the broker is,

who the client is and what the

case is: there could well be
instances where an IP or their lawyer might
have all the requisite market knowledge
to find the best solutions for claims under
£100,000, massive international disputes
and everything in between.

However, few IPs or their lawyers are
likely to know more than a handful of play-
ers in the market. They are unlikely to be
familiar with over 50 different litigation
funders and after-the-event (ATE) legal
expenses insurers to enable them to iden-
tify the best options. They may also lack
the deeper knowledge of who is interested
in exactly what type of case, and on what
terms.

There may also be those IPs who gen-
uinely believe funders when they promise
to offer the best terms direct, without the
IP needing to explore the wider market.
I can see the benefit for funders in push-
ing this message, but I'm not sure how an
IP justifies this approach to the creditors?
Perhaps I'm missing something, but isn’t
there a real risk to IPs if they can’t show to
creditors that they made a genuine effort
to secure the best terms from the market
(rather than from just one party)?

Each claim is different

If a funder really does believe that their
pricing is competitive, wouldn’t they
embrace having their terms compared
to others? Surely this would only serve to
prove them right.

As a broker for a whole range of funding
and insurance solutions, Annecto Legal’s
role is about much more than just sending
papers out to a whole raft of funders and
insurers. The starting point is to under-
stand the claim, but also the needs of the
IP and the legal team, with a view to sug-
gesting appropriate retainers, funding
and insurance models that reduce risk and
maximise returns to creditors.

We could be looking at a single claim
for, say, £50,000 that would suit an assign-
ment model, or perhaps a mix of several
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If a funder really does
believe that their pricing is
competitive, wouldn’t they
embrace having their terms
compared to others? Surely
this would only serve to
prove them right.

cases from the same administration that
could suit a portfolio solution. Perhaps
there’s a claim for several hundred thou-
sand pounds that needs a low-cost funding
and insurance product, rather than a giv-
ing away 30% or more of recoveries to a
funder. Cases can need early investment, a
small amount of funding for an issue fee,
or simply a well-priced and structured ATE
solution.

Know your options
An TP that understands the options avail-
able can make an informed choice. At the
very least, there are benefits in putting a
case to a broker so that the IP can have
an insight into the options that might be
available. That way, informed choices can
be made as well as justified to the creditors.
Your broker should be able to assess the dif-
ferent offers and explain the differences, as
well as giving insight into the market and
how funders or insurers operate.

Consider whether your practice might
benefit from being able to run cases past
an independent, regulated broker that can

give helpful insight and feedback, as well
as saving your team the time of dealing
with multiple funders and insurers directly.
Alternatively, consider what training and
processes you need to put in place to ensure
your team is exploring the market and can
justify the approach taken, if necessary, to
creditors and regulators.

One measure of a good business partner
is whether they are adding more value than
it costs to use their service. The advantage
of using a broker is that you can access the
service for free, and only need to commit
once offers are on the table. Brokers are
typically paid by the funders or insurers
upon successful conclusion of the claim,
and their fees will be included in any terms
presented, so comparisons should be sim-
ple. Whether or not the decision is made
to move forward, the IP is now in position
to make an informed decision and to show
that they’ve made proper attempts to get
the best terms from the market.

As it stands, there are simply too many
potential claims that wither on the vine,
either because the options are not explored
at all, or because claims are unattractive
for one funder and no other options are
considered. Creditors, IPs, lawyers and all
parties involved would benefit from proper
assessment of cases and the options availa-
ble to take them forward.

An IP that understands the
options available can make
an informed choice.

MARK BEAUMONT is co-founder of Annecto Legal Ltd, a national broker of
after-the-event (ATE) legal expenses insurance and a wide range of funding
for litigation and arbitration claims. Annecto is happy to assist with smaller
claims under £100k as well as mid-market, large-scale and complex cases.
Contact Annecto Legal on 0800 612 6587 or Mark Beaumont on
mark.beaumont@annectolegal.co.uk or 07730 217 643.
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INSOL EUROPE

Ready to time travel
beyond Covid-19?

Emmanuelle Inacio invites you to a host of INSOL Europe events that will tackle
the pandemic’s impact on the EU, utilising a distinctly familiar theme...

ince the start of the Covid-19 pan-

demic, technology has made it

possible for a lot of our work to be

done remotely. Zoom started off

as a video-conferencing platform
and has evolved into a part of everyday
life for us. Therefore, the INSOL Europe
Autumn Conference of 7 and 21 October
2021 titled ‘Back to the future’ will be held
online. But now that the vaccination pro-
gramme is progressing well in Europe,
most of us are back to offices, travel or at
least have the desire to do one of the two.
We are a sociable species; we delight in the
company of other people and we delight
in shared experiences. Thus, our INSOL
Europe Annual Congress in Dublin will
continue to delight ‘in real life’ if you set
your DeLorean to 4 and 5 March 2022.
The main theme of our 2022 Congress will
be ‘Back to the future 2’!

Directive trapped in time

The idea that the pandemic will change
everything about our future is only partly
true. Indeed, what will our world look like
post-pandemic? To reference the title of
a classic 1980s science-fiction film, it may
take us ‘back to the future’, but emerging
from the pandemic can also lead to us to
build a better future.

Indeed, the EU member states were
required to implement the EU Directive
on Restructuring and Insolvency (the direc-
tive), which was adopted on 20 June 2019,
to be included in national legislation by 17
July 2021 — with an extension up to 17 July
2022 if they encounter particular difficulties
in transposing it. The directive contains sev-
eral key measures, the most important being
that debtors will have access to a preven-
tive restructuring framework that enables
them to restructure with a view to prevent-
ing insolvency and ensuring their viability,
thereby protecting jobs and business activ-
ity. However, the pandemic has indeed
disrupted the transposition race. Very few
member states have already transposed the
directive for use as a tool to prevent insol-
vency related to the pandemic and most of
them have already notified the European
Commission that they will make use of the
extension option. These national choices
will necessarily impact the harmonisation
of a rescue culture in the EU, the future of
restructuring and insolvency professions,
annex A of the European Insolvency Reg-

Editor recovery@r3.org.uk

Traffic may not return to
2019 levels for some time,
but Ireland has shown that
it is possible, in certain
circumstances, for its
examinership regime be
used to restructure airline

groups.

ulation and hence the use of prevention
in cross-border restructuring. Our 2021
Autumn Online Conference and our 2022
Dublin Congress will be the opportunity
to discuss and assess the practical conse-
quences of the national choices made.
Although the UK has exited the EU
before the implementation deadline of the
EU Directive on Restructuring and Insol-
vency, the UK undoubtedly remains in the
race with its reforms to its own restructur-
ing and insolvency regime — in line with
the directive and the need to maintain the
attractiveness of its cross-border restructur-
ing in the post-Brexit era. Following Brexit,
if automatic recognition of insolvency
judgements between the UK and the EU
has become a thing of the past, other tools
offer an interesting solution for recogni-
tion and enforcement. A further topic for
our Conference and Congress to address.

Obstacles to travel

The pandemic has devastated the airline
sector but has not stopped it. Traffic may
not return to 2019 levels for some time,
but Ireland has shown that it is possible, in
certain circumstances, for its examinership
regime be used to restructure airline groups
provided that one or more group compa-
nies is registered in and has its COMI in
Ireland. Recent restructuring cases using
the examinership, which in the current
format complies with many requirements
under the directive, also will be explored
during our 2022 Dublin Congress.

While the majority of EU member states
still have to implement the directive, the
European Commission intends to submit
a proposal for the harmonisation of insol-
vency law whose issues will be analysed.

We should warn our future delegates
that some horror is coming their way.
Indeed, it may be a ‘little shop of horrors’,
since IPs cannot escape the European Gen-
eral Data Protection Regulation, which has
created new duties and responsibilities.

As our future is also digital, insolvency
practice will face necessary challenges
around the question of protecting and
recovering digital assets. The INSOL
Europe Insolvency Tech & Digital Assets
Group and the INSOL Europe Anti-Fraud
Forum will join forces and present an
update on the treatment and valuation
of digital assets as well as the latest cases
related to the insolvency of cryptocurrency
exchanges, ICOs and miners.

Finally, the Conference and Congress
will both also examine the myriad of issues
of the real estate industry, consumer bank-
ruptcies and non-performing loans.

We look forward to seeing you all online on
7 and 21 October 2021 and in Dublin on 4
and 5 March 2022 for what will be a truly
memorable travel through time!

EMMANUELLE
INACIO is INSOL
Europe’s Chief
Technical Officer.
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R3 are hosting their first virtual Restructuring Week on
13 - 16 September 2021.

A big thanks to our sponsor Weil,

Gotshal & Manges (London) LLP m

This conference will bring together world-class speakers including high court judges, insolvency experts,
restructuring specialists and renowned academics, who will deliver unique insights into the hot topics in
Restructuring and Turnaround.

The R3 Restructuring Week will provide 11 GPD hours and a full toolkit to inform and prepare
practitioners and legal professionals on the recent restructuring plan, as well as updates within pension
schemes, tax, commercial rent arrears, market trends, key legal developments and plans post-Brexit.

This Restructuring Week is aimed at all insolvency and restructuring professionals including insolvency
practitioners, restructuring professionals, lawyers, financial advisers, lenders, distressed asset investors,
judges and academics.

R3 MEMBERS

NON-MEMBERS

£200°""  £300°™

The ticket will give you access to all
Restructuring Week sessions, both live and to

The ticket will give you access to all
view again up until 31 October 2021.

Restructuring Week sessions, both live and to
view again up until 31 October 2021.

You must be an R3 New Professional, Member,
Associate, or Fellow to qualify for this ticket.

Head to our website to view the programme, speakers and to book!

WWW.RESTRUCTURINGWEEK.COM



SPG

A look ahead to the
2021 SPG Forum

R3 interviews the SPG Forum 2021 co-directors to find
out more about the community’s biggest event.

head of this year’s SPG Forum

on 2-4 November, we sat

down with the Forum’s co-di-

rectors, Antoniya Mercer of

TLT LLP and Chris Herron of
Herron Fisher, to find out more about the
programme and the content.

Why did you decide to hold the
Forum virtually again this year?
Chris Herron (CH): Last year’s virtual
Forum was incredibly successful, and meant
we were able to bring as many of the mem-
bers of the SPG community together as
possible in a way that was affordable and
that enabled them to come together to
learn, connect and influence stakeholders.
We were conscious this has been a very
difficult year for members and that some
would be wary of large-scale gatherings,
but we didn’t want to miss out on some-
thing that has always been a key part of the
SPG community’s calendar. It made sense
to repeat last year’s approach and hold the
Forum virtually again.

Who would you like to see at the
Forum in November?

Antoniya Mercer (AM): As many people
from all parts of the profession as possible!
We want this to be an open environment
for people from all levels and all branches
of the profession to hear from and engage
with key stakeholders, catch up with legal
and practical developments from the last
12 months, and to meet and share their
knowledge and experience.

Tell us more about the programme...
CH: As usual, we have invited representa-
tives from the Insolvency Service, HMRC
and the RPBs. This year, we will also hear
from the FCA after they issued guidance on
engagement with the profession in relation
to firms that they regulate.

We also felt it was important to offer
members the opportunity to hear from rep-
resentatives of the financial services industry
about their experiences over the last 12
months and on the trends they are seeing as
the economy gears up for recovery. We hope
this will provide members with an insight
into the sectors and businesses that are most
likely to experience distress and failure, as
well as helpful practical pointers on engage-
ment on assignments.

The legal update will return as a
live session this year and will include a
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We were conscious this
has been a very difficult
year for members, but we
didn’t want to miss out on
something that has always
been a key part of the SPG
community’s calendar.

whistle-stop tour of the key corporate and
personal insolvency decisions as well as
decisions under the Company Directors
Disqualification Act.

On day three we're also hosting three
interactive workshops, each exploring a
different case study. A panel of colleagues
will discuss issues that arise in a real
estate-related insolvency, the restructur-
ing of a leisure/hospitality business and an
insolvency litigation.

The social aspect of the SPG Forum
has always been a key part of it. How
are you replicating that this year?
AM: On the first two days we have planned
working lunches hosted by our sponsors,
which will allow delegates to meet and chat
in an informal setting.

At the end of day one we have arranged
for a virtual Mediterranean cheese and
wine tasting session, and on day two, we
have planned a virtual pub night with Siren
Craft Brew. We also hope delegates will stay
behind at the end of day three for an infor-
mal chat once the conference has finished.

Why should members attend?

CH: We've kept the format of the Forum
and the sessions that we know members
value the same, but this year we’ve added
a different, more interactive dimension —
one that enables members to share their

experiences of the last 18 months. By doing
this, we believe we’ll provide our speakers
and the audience with a unique perspective
and will, we hope, start a dialogue on the
key issues for our community.

We are really pleased with the hard work
R3 have put in to create opportunities for
members to actively engage with us before
the Forum has begun, as well as before and
during the sessions in the programme with
their thoughts on the topics we have chosen.

AM: I'm really looking forward to the work-
shops on day three. They are designed to
offer practical tips for dealing with some of
the legal, commercial and regulatory issues
that may crop up in typical assignments
with which the SPG community deals. We
have chosen an anonymised format for
engagement with the audience, which will
mean members can take part without feel-
ing like they have been put on the spot.

We’ll be sharing more information
about the Forum in the coming weeks. The
SPG Committee and R3 will be posting
about the programme and the speakers on
LinkedIn under #R3SPG21 and inviting
members to share their thoughts with us
on the topics we have chosen.

Tickets for the R3 SPG Forum 2021 are
available now, with an early bird offer running
tll 30 September. To find out more, visit
www.R3SPG.co.uk.

We’ve kept the format of the
Forum and the sessions that
we know members value the
same, but this year we’ve
added a different, more
interactive dimension.

ANTONIYA MERCER
is an associate at TLT
LLP.

CHRIS HERRON is
a partner at Herron
Fisher.
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DONE WELL.

THE INSOLVENCY
RISK SPECIALISTS.

Over 50 years’ experience arranging insurance
solutions for the insolvency industry.

Why work with IRS?

Largest dedicated team in the insurance market with flexible
resourcing to help you cope with the anticipated influx in insolvencies

> As part of Specialist Risk Group we can access the wider insurance
market and provide an agile response to insurance issues

We have a unique, long term, insurer commitment from MS Amlin

=

D

@ We have full delegated authority, allowing us to provide quick
Y] turnaround times and an accommodating service to our clients
il

We are recognised for our innovative approach,
continual product development and added value services

Eﬁ_ﬁj We have an intrinsic understanding of the unique requirements
of each of our clients

Proud to support R3
for over 30 years.

Getin touch

Please contact our expert 0115 908 4981
team or visit our website info@insolvencyrs.com
for more information: insolvencyrs.com

Insolvency Risk Services is a trading name of AUA Insolvency Risk Services Limited which is authorised
and regulated by the Financial Conduct Authority under reference number 471561. Registered in England
no 06273355. Registered office: One America Square, 17 Crosswall, London, EC3N 2LB.
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R3 MATTERS

Promoting the value of the
profession, post-pandemic

The R3 press, policy and public affairs team have been busy getting the profession’s
success noticed and helping directors get back to business.

s we reached the middle of this
year, the press, policy and pub-
lic affairs (PPP) team launched
two major R3 reports to high-
light the important role that
the insolvency and restructuring profession
plays in supporting the UK’s economy.

Our Value of the Profession report
was published in May, while in June, we
launched our guide to help directors get
‘back to business’, together with R3’s techni-
cal team. Both reports have been promoted
to members, stakeholders, parliamentari-
ans and the media. At R3’s Scotland Forum
in June, the Scottish insolvency minis-
ter referred to the Value of the Profession
report’s findings — explaining how the pro-
fession rescued 7,200 businesses, returned
an estimated £1.82bn to creditors, saved an
estimated 297,000 jobs, and advised over
60,000 businesses and 144,000 individuals
in 2019. And as we set out below, our Back
to Business guide for directors has been
promoted to tens of thousands of business
owners.

Meanwhile, we have continued to be
busy responding to government insolvency
and restructuring-related policy announce-
ments and consultations, including a bill
aimed at clamping down on directors who
have fraudulently dissolved companies.

Helping directors get back to
business

Alongside educating directors on the impor-
tance of seeking early, qualified advice, R3’s
Back to Business UK campaign has involved
campaigning to ensure the profession can
carry out its work in an environment that
promotes business rescue.

At the end of June, we launched our
new guide for directors and business own-
ers, outlining the options open to them to
address any financial difficulties their busi-
nesses have faced.

Since the guide’s launch, it's been
shared by a range of business bodies
including the Institute of Directors (IOD),
the Confederation of British Industry, and
the Federation of Small Businesses, as well
as being mentioned in several stories across
regional and specialist media outlets. The
guide is available for free on our dedicat-
ed website backtobusinessuk.com and we
encourage all members to promote this
resource through their own channels.

recovery@r3.org.uk

The secretary of state for business,
Kwasi Kwarteng MP, also responded very
positively to a joint letter we had written
with the IOD, calling for his support ensur-
ing that HMRC takes a more engaged and
supportive approach as a key creditor in
business rescue efforts.

Closing the ‘dissolved companies
loophole’

In May, the government announced that
the Insolvency Service would be grant-
ed new powers to investigate directors of
dissolved companies through the rating
(coronavirus) and directors disqualification
(dissolved companies) bill.

While we welcomed this move, we have
concerns around whether the Service will
have sufficient resource to deal with an
increase in cases, as well as around the
government’s approach to prosecuting cul-
pable directors and dealing with dissolved
companies.

We highlighted these concerns in a brief-
ing to MPs, liaising closely with shadow
insolvency minister Seema Malhotra MP.
During the debates on the bill in the House
of Commons, Malhotra referred extensively
to R3 and our views on the legislation.

We were also invited to give evidence to
the House of Commons’ Public Bill Commit-
tee on the legislation, with our past president
Duncan Swift representing R3 at the session.

As the bill continues to progress through
parliament, we will keep highlighting
members’ concerns to help ensure that
this part of the UK’s corporate governance
framework is improved effectively.

Consultations on Insolvency Rules
and corporate governance
The past two months have also seen the
PPP team respond to two important consul-
tations. At the end of June, we responded
to the government’s call for evidence on
the Insolvency (England and Wales) Rules
2016, with our response stating that some
areas of the rules have hindered the UK’s
insolvency framework due to issues around
clarity and consistency, the lack of flexibil-
ity around decision-making procedures for
IPs and damage to creditor engagement.
R3 also responded to the government’s
consultation on restoring trust in audit
and corporate governance. We based our
comments on two key themes that were

lacking in the government’s proposals: an
emphasis on encouraging greater aware-
ness of directors’ duties and supporting
directors to fulfil them; and the need to
adopt a more comprehensive approach to
improving the integrity of the UK’s corpo-
rate governance framework.

R3 in the media

Since the last edition of RECOVERY, R3
spokespeople have been quoted in var-
ious national, regional and specialist
media outlets. Our comments on the gov-
ernment’s decision in June to extend the
ban on winding-up petitions and statuto-
ry demands were picked up by the Sunday
Express, among other outlets.

R3 commentary on the England and
Wales insolvency statistics was covered by
The Telegraph, the Daily Express, The Inde-
pendent, and Dow Jones.

Meanwhile, our Value of the Profession
report was well received by the trade press,
including Credit Strategy and CCR Maga-
zine, and our statement welcoming the new
breathing space scheme was picked up by
a range of titles, from the Cornish Times to
The Shields Gazette.

The PPP team has also briefed journalists
from a number of media outlets on issues
that include future insolvency trends, the
ending of government support, and CVAs.

Looking ahead

The PPP team will be using the summer to
prepare for the launch of the government’s
consultation on insolvency practitioner
regulation, expected this autumn. Once
the government’s proposals are published,
we will look to gather member views on this
highly important consultation for the pro-
fession.

Over the coming months we will also
be looking at the next steps of our joint
diversity and inclusion project with the
Insolvency Service. Many thanks to those
who took part in our survey in July.

PIM UNGPHAKORN
is public affairs and
policy officer at R3.
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ADVERTISING STATUTORY INSOLVENCY NOTICES
HAS NEVER BEEN EASIER

We are proud to announce that....

Two of the UK's leading specialist Legal Notice Advertising
Agencies have joined forces and combined business operations to
offer an unparalleled range of statutory advertising services and
expertise in the Insolvency and Corporate Recovery sector.

Both Advertising Agencies now sit under the EPE Administration
group umbrella - a full-service provider of outsourced accounting,
administration and fund services with global coverage. EPE
Reynell joined the EPEA group in 2018 to offer legal advertising
services and now LegalAds are also part of the group to expand its
offering in this space.

Combined under the EPE Administration umbrella, we will utilise
significant synergy opportunities and draw on our decades of
experience in the sector to remain focussed on delivering
outstanding efficient and cost-effective statutory advertising
solutions to our clients.

The complimentary nature of the Agencies portfolios creates a
strong platform for growth in both the UK and internationally.
Looking forward, we are excited by the opportunities the merger
will create for our clients and for what the combined organisation
will achieve in the future.

Details on the full range of services offered can be found on the
websites: www.legalads.co.uk and www.epe-reynell.co.uk and
www.epicpea.com

Part of the EPE Administration group
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Advertising
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INTERVIEW

An interview with...
Caroline Sumner, CEO of R3

R3’s incoming CEO talks about getting the UK back to business
and the future for insolvency professionals.

.......................... Sasiaesinisdlesscsdeisainiciinidaceds SO

Caroline Sumner biography
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What do you want to achieve as R3
Qchief executive in terms of wider

membership?

I see R3 as being the trade associa-
A;ion for everyone in the insolvency

nd restructuring profession. We've
done a lot of work over the last year to
attract more new professional members:
developing value for them in terms of
training, setting up a new professional
committee and developing opportunities
to get involved. We had some great new
professionals who took part in our annual
conference for instance — they are fantastic,
talented people who really stood out — and
I want to make sure that we continue to
provide opportunities for them to engage
with us. It is really great to see R3 still being
the first choice for IPs but also appealing
to people at the very start of their career
in restructuring and to a large number of
professionals that do vital work preserving
value in distress but are not (and have no
intention of ever becoming) IPs.

The Corporate Insolvency and Gov-
ernance Act 2020 (CIGA) has given us an
opportunity to work a lot more closely with
our restructuring and advisory members.
It is going to be imperative for the wider
economy that restructuring and advisory
professionals work a lot closer with IPs in
rescuing businesses and applying the tools
provided by CIGA. I think R3 has got a key
role to play in bringing both sides of the
profession together in that regard.

You’ve also been engaging with a
Qnumber of professional bodies out-
side of the profession. When we
interviewed HMRC last edition, they spoke
about having a dedicated professional spe-
cifically for R3. What is the plan for R3’s
engagement with other stakeholders?
It’s really important that we maintain
Aand develop the strong relationships
we already have, not only to make sure
we're up to date, but that we are actively
engaging in the conversations that are being
had about the future of the profession and
can change the direction that some of those
conversations take. I meet regularly with the
Insolvency Service about policy and legisla-
tion setting. We also meet regularly with all
of the RPBs in terms of regulation and it’s
vital that we work with them in making sure
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It is going to be imperative
for the wider economy that
restructuring and advisory
professionals work a lot
closer with IPs in rescuing
businesses and applying the
tools provided by CIGA.

that the regulatory framework is fit for pur-
pose and works for our members.

Only good can come from building on
the cordial relationship we have with our
colleagues in IFT. CIGA is an exciting
development, it has the potential to pro-
vide a framework where all the various
skills in the restructuring world can pool
intellectual property to deliver more imag-
inative solutions.

We've also worked closely with the
Institute of Directors and the Federation
of small Businesses in providing training
to their members, helping to demystify
insolvency, and encouraging directors and
business owners to get early advice.

HMRC is a key stakeholder for us; we've
developed a really good working relation-
ship via Lee Bruce. We know that service
standards aren’t quite where our members
would like them to be and we are working
really closely with HMRC to help them to
identify and address those issues.

Regulation is up for review this
dear and we’ve had articles about
the nature of a single regulator in
RECOVERY before. What is happening in
terms of consultation responses?
This is such a key consultation for the
profession and a real opportunity for
everybody to shape the future that we
want going forward. It’s really important
for me that we don’t just hear from licenced
IPs and senior members of the profession;
we need to hear from younger people as
well. What we will be aiming for is to ensure
that we have a regulatory process that is fair,
transparent and effective. Without having
yet seen the details, it’s hard to comment,
but we know from past surveys of members
that there is a divergence of opinion. It will
be good to finally know what the direction
of travel is and the extent of the consulta-
tion. Then we can really listen to what our
members have to say and report back to the
Insolvency Service.

What other reviews are on the
horizon?

There is going to be a review by the
Insolvency Service of the personal
insolvency landscape. There seems to
be a perception that R3 doesn’t involve our-
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self with personal insolvency, but we really
do! It’s an integral part of the profession.
We've been calling for a review of the per-
sonal insolvency options for a long time and
it’s great to see it formalised. We've been
involved at an early stage, which is good too.

You’ve already mentioned that
Qyou’ve looked at issues of concern
to members, how are you going to
ensure that you can continue talking to
members and ensure that they are heard?
With the pandemic that has been one
of the key challenges for us. We had to
cancel all of our planned face-to-face
events and move to a virtual platform: all of
our training, our conferences and even our
committee meetings. That has worked really
well in terms of getting information out to
our members, but it’s so much harder to
have a two-way conversation without those
in-person meetings and discussions. So, we
are looking at reintroducing our regional
committee meetings and regional member-
ship meetings, as well as discussion groups
and member forums in the autumn so that
R3 can get out there and meet people face
to face. It’s been great to be able to engage
virtually with all our committees - our
touch points for the voice and issues of the
wider profession — but we hope to have face-
to-face meetings again before Christmas.

It’s really important for me
that we don’t just hear from
licenced IPs and senior
members of the profession;
we need to hear from
younger people as well.

It does feel like we’re emerging
Qfmm the pandemic, but no one
quite seems to know what the
future holds yet. What do you think will
happen as we head towards 2022 in terms
of work in insolvency?
There is definitely going to be
change ahead. There has been a
change of approach for IPs, partly
thanks to government policies that have
provided a real push towards rescue rather
than insolvency, but I think there is also a
change of people’s mindsets in terms of
where they want to work and how they want
to work. We’re all going to have to embrace
technology and hybrid working — we are a
profession that is known for being innova-
tive. The profession is going to continue to
develop and grow, as will R3. We also need
to attract the right people into the pro-
fession, which is where our diversity and
inclusion projects comes in.

INTERVIEW

Can you tell us a little more
Qabout the diversity and inclusion
initiative?
We launched the diversity and
inclusion project jointly with the
Insolvency Service in March of this
year. We have just undertaken a survey of
all of our members to gain an understand-
ing of where the profession is today and
whether the general perception that the
profession isn’t diverse is actually true. If
you look at the range of people joining
the profession it would seem to be quite
diverse, but that changes as you move up
towards the more senior end of the pro-
fession and look at licence holders and
partners. We need to understand why that
is, what the barriers are to joining and pro-
gressing in the profession today, and take
steps to remove those barriers so we con-
tinue to attract the right people into the
profession. This is very much going to be a
long-term project, some of the issues aren’t
ones that you can solve overnight.

We saw R3’s strategic review back
Qin 2019, and you’re now moving
towards a corporate governance
review. What can we expect to see
happening?
The corporate governance review is
a really important piece of work for
R3. We did a lot of work to under-
stand who our members are and what was
needed from us as an organisation in the
strategic review. Reviewing our corporate
governance and how we operate as an
organisation is the key piece of the jigsaw
for R3. It’s about ensuring we are an agile,
modern and reactive organisation going
forward.

We've appointed an external consult-
ant to assist us and we’ll be looking at the
makeup of our council and our committees,
making sure that we are attracting the right
people to our council, and that we have the
right processes in place to ensure we deliver
what our members want and need from us.
It’s about a six-month process to undertake
the review, though of course implementa-
tion may well take a little bit longer.

We’ve seen huge mention in
QRECOVERY of R3’s Back to
business UK campaign this year,
could you tell us a little bit about what
this involves?
The Back to Business UK campaign
is what R3 stands for really. At this
time, with businesses coming out of
the pandemic with additional debt that
they’'ve never had previously, they need
professional advice more than ever. One
part of the campaign is about education
— for our members in how to use the new
tools introduced by CIGA, but also for busi-
ness owners and directors in showing that
these options are available and the bene-
fits to be had from seeking not just early
advice, but the right advice.
Another part is about liaising with those
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The profession is going
to continue to develop
and grow, as will R3.

people who make the legislation and the
policies to ensure that they are fit for pur-
pose and can be applied in practice. We've
worked with a vast array of different stake-
holders that we never have before — it has
brought us together as an organisation and
given us a real focus on what our members
need, right now. The reach of the campaign
has been huge; we’ve seen it picked up and
promoted by the IoD, the FSB and ICAEW
who have shared it with their members.

The ultimate goal is to drive all these
business people who need advice to one
of our members, where we know they’ll
get the professional, regulated advice that
they can rely on. We've had over 9,000
searches on our member search so far since
the launch. Not all of them will lead to an
appointment, but it does mean that some-
body is now getting advice from a proper
source that they may not have been before,
and that’s brilliant.
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What has been your proudest
achievement at R3?

I would say that the way that the
Aﬁams at R3 have approached the
any challenges arising from the
pandemic has been great. We haven’t just
survived; in many ways we’ve thrived.

I think for me, seeing the training
academy become a reality has also been a
major achievement — as technical director,
education was very much part of my role.
To see it grow from the seed of an idea
into a fully fledged Academy delivering
really high quality courses has been very
satisfying.

What would you like R3 members
to know about R3?

I think, mainly, the fact that we're a
Asmall team but we deliver massively

with the sheer breadth, depth and
volume of work that we do. I'd been a
member of R3 for years before I joined the
team, but despite being very engaged with
the Association, I was amazed at the sheer
breadth, depth and volume of work done
by its staff that I didn’t know about.

I think that’s still true today — there are
lots of things we can’t talk about because it’s
about legislative changes that are coming
up, but we also aren’t very good at shouting
about what we do sometimes. That’s why I
like the Back to Business UK campaign, it
showcases everything that we do from lob-
bying and technical guidance through to
training and everything else.

I want to remind people that we are
there for all of our members — just come
and have a conversation with us, pick up
the phone and say hello. We’re ready to
talk about anything.

And finally, what has surprised you
most since you became CEO?

The number of people who have got
/A\in touch since I was announced in
the role — including a diverse range
of stakeholders and many who I knew from
my time working in the regulatory side.
Many of them have said to me how great
it is R3 has another CEO who has come
from the profession, with an understand-
ing of the wider pressures facing IPs and
others working in insolvency and restruc-
turing — and it’s reinforced to me just how
important R3 is to them.

Reviewing our corporate
governance and how we
operate as an organisation
is the key piece of the jigsaw
for R3. It’s about ensuring
we are an agile, modern and
reactive organisation going
forward.
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As the UK'’s leading independent regional
land and property Auctioneer we have been
offering a specialist route to market for over 30
years. By providing an open and transparent
environment we can help you achieve best
price in a fast and defined time scale.

Selling with Skill,

Speed and efficiency!

A professional, transparent
solution to land and property

Having offered a huge variety of land and disposa|s_,_

property throughout all our regions, we are
now able to draw on a wealth of knowledge
and experience providing you with up to date,
professional auction advice.

Adaptation and investment have ensured that
even through these unprecedented times our
auction service continues to be provide our
clients and customers with a tried and market

Rtz Cl el Clive Emson Auctioneers are the UK’s leading

We will be holding on-line auctions throughout independent regional land and property

the spring and summer of 2021 and we
anticipate a continued strong appetite for land
and property of all types, shapes and sizes

Auctioneers with regional offices offering
a wealth of local knowledge for buyers and
sellers.

Selling by Online Auction offers a public, open and transparent method of sale
to a range of Clients that include Insolvency Practitioners, Receivers, Local
Authorities, Statutory Bodies, Executors and Private Individuals

ENTRIES CONTINUALLY INVITED

SUITABLE LOTS INCLUDE: VacantResidential forImprovement; Residentialand Commercial
Investments; Vacant Commercial; All Types of Land; Development Sites & Conversion Projects;
Garages and Compounds; Freehold Ground Rents and the Unique and Unusual.

Local Knowledge - National Coverage
We’re only an email, call or, click away 0345 8500333

auctions@cliveemson.co.uk or at cliveemson.co.uk Join us on: .




INSOLVENCY SECURITY & INSURANCE
COMPLIANCE SPECIALISTS

W Dedicated insolvency Some of our Services include
specialists exclusively assisting

Corporate Recovery Teams and « Vacant Premises Inspections

Fixed Charge Receivers « Utility Disconnection
W Risk-driven security solutions * Locksmith Services
delivered throughout UK . Keyholding
W Flexible terms + Temporary Alarm Systems
W Free security & unoccupied - Clearance Services
building’s report - Security Officers & Canine Units
B Same day service « Perimeter Control

03301331751 = enquiries@mensec.co.uk s www.mensec.co.uk
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