Media pack
Magazine

RECOVERY is the quarterly business magazine for insolvency,
recovery and restructuring professionals throughout the UK. It is the
official membership publication of R3 and the leading publication for
all professionals working with under-performing businesses.

Announcements

Let everybody know the latest news about your firm. Announcements
are a great way to reveal appointments, mergers, address changes
or the opening of a new firm or service.

Regular editorial content

Analysing the issues affecting the profession RECOVERY includes:
news and opinion, technical updates, legal updates, theme and
feature articles, industry jobs and job listings.

Recovery News (eNewsletter)

With the success of RECOVERY comes RECOVERY News,
a monthly newsletter providing regular updates on the latest issues,
discussions and debates in the sector plus topical news, jobs listings,
technical releases and much more. All delivered to our subscribers’
inbox every month.
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The funder’s
perspective:

fraud claims
Steven Cooklin and Jamie Riley examine
third-party financing of insolvency-related
fraud claims.

The insolvency practitioner
He/she is tasked with maximising the
returns for the insolvent estate (corporate
or personal). This means maximising the
net recovery to the estate – maximising
recoveries but at proportionate cost to the
estate, resulting in a distribution to
creditors.
The funder
Happily, the funder/financier has the same
aim as the IP: minimising capital at risk
and maximising returns on that
investment. It too is only concerned with
the ultimate net result.

What is different about fraud?
There are broadly five elements to fraud:
1) a false statement of a material fact
2) knowledge that the statement is untrue
3) intention to deceive a victim
4) reliance by the victim on the statement,
and
5) loss suffered by the victim as a result.
A fraud allegation essentially asserts
that the defendant has been intentionally
dishonest. Proving ‘intent’ and ‘dishonesty’
(both largely subjective, psychological states)
is not a simple matter. Absent a plain
admission of guilt (for example, during
examination under s236 IA 86 or crossexamination at trial), the claimant will have
to find clear evidence from third-party
sources, for example, incriminating emails,
letters or phone and text messages etc,
which demonstrate dishonesty or from
which it may be inferred. Most fraudsters
are cunning operators and very often they
will have been careful to cover their tracks,
for example, by destroying evidence.

Therefore the prospect of finding a smoking
gun is by no means certain. This means that
fraud claims are likely to impact upon the
commercial aims of the IP and the funder:
the more difficult the evidence gathering
exercise, the costlier the investment to the
funder and the IP, and the greater the risk to
achieving a net recovery.
Nonetheless, depending on the facts
of a particular case, there may be some
advantages to pleading fraud, which
include:
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efore turning to fraud claims,
let’s start by reminding
ourselves of exactly what the key
parties in an insolvency scenario
are primarily trying to achieve:

In certain cases an
allegation of fraud may not
only be unnecessary to aid
recovery but may even be
counter-productive.
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Decoding
FinTech and
blockchain

Data protection detail:

the GDPR

With the likelihood that FinTech will disrupt the financial sector, Henry Page and
Rachael Ellis warn that insolvency practitioners will need to adapt to new practices.

V

ery simply, FinTech can be
separated out into its
constituent parts – finance
and technology; that is to say,
the use of technology within
financial services and markets. Finance and
technology working together is not a
revolutionary concept; however, the
current focus is the influence that
technology is having on the financial sector
and the pace of change that results.
The modern FinTech revolution
includes: alternative investment platforms
such as peer-to-peer lending and crowd
funding; robo-advisers providing cheap
investment strategies dependent upon user
profiles
and
providing
access
to
algorithmic investment advice; and cryptocurrencies such as the Bitcoin, developed
with blockchain technology to provide
secure transactions.
The common theme with all these
products is that they bypass the middle
man and instead facilitate transactions
through technology.
Inevitably there will be an effect on
large swathes of the financial services
industry with participants having to adopt
new technology, provide something more

Examples of successful
examinerships
We encourage innovation in the interests
of consumers
We promote competition through disruptive
innovation – innovation that offers new
services to customers and challenges
existing business models
To do this we engage constructively with
innovative businesses and seek to remove
unnecessary barriers to innovation.
Source: FCA – Project Innovate: next steps
(www.fca.org.uk/firms/project-innovate-innovationhub/next-steps)
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bespoke to clients than data processing or
algorithm based investment advice, or face
the prospect of losing clients to cheaper,
technology-focused competitors.
The pace of change being forced on
the industry – under intense political
pressure to create a UK FinTech ‘hub’ – also
presents a significant challenge to both
regulators and regulated businesses
looking to adopt new technologies and
there are critical questions being raised
about how you regulate an industry that is
likely to have mutated before the ink is dry
on new regulations.

The common theme with all
these products is that they
bypass the middle man and
instead facilitate transactions
through technology.
Regulation and FinTech
The FCA’s response to the rapid expansion
of the FinTech sector has (encouragingly)
been to actively engage with FinTech
businesses, and in October 2014 the FCA
launched Project Innovate, including an
innovation hub, advice unit and regulatory
sandbox, designed to help innovator
businesses navigate their way through the
regulatory regime.
Two years on, and no doubt in part
thanks to the regulator’s forward-thinking
approach, the UK has been voted the most
FinTech-friendly regime in the world.
Clearly underpinning Project Innovate is
that FinTech entities providing regulated
products or services will need to be
authorised by the FCA and comply with the

FCA’s handbook, a not inconsequential
challenge for established entities, let alone
new, innovative, evolving businesses.
Taking just the example of loan-based
crowdfunding platforms (including peerto-peer), the innovation hub points users to
rules including SYSC (senior management
arrangements, systems and controls);
COND (threshold conditions); and APER
(statements of principle and code of
practice for approved persons) to name
just three requirements within the FCA
handbook.
The
modification
and
amendment of an existing regulatory
framework provides some guidance to the
developing industry but faces significant
challenges
as
innovation
outpaces
regulation. Forthcoming regulations (such
as MiFID II for investment firms and IDD
for insurance) are yet to come into force
but were drafted before the robo-advice
and ‘insurtech’ booms began.
As FinTech becomes part of everyday
consumer life, the FCA will expect firms
demonstrably to put consumer protection at
the heart of their approach. Navigating how
consumers are protected and treated fairly;
understanding sophisticated technology;
and demystifying the regulatory regime for
start-ups that may be new to the
requirements, is the challenge for the
regulator. FinTech propositions offer the
opportunity for scalable, low-cost and
compliant solutions for retail financial
services. The also face the age-old challenge
of not becoming mere distribution channels
for sales-driven product manufacturers and
service providers. Many are waiting for the
‘Uber’ moment when a non-financial
services consumer tech brand takes on the
incumbents with a truly revolutionary
proposition.
While the FCA is using the innovation
hub to bring FinTech products closer to the
market through assessing companies,
understanding
risks
and
providing
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Futurology in the world of
insolvency – threat or opportunity?
Simon Edel and Olivia Lancaster offer their insights
on how technology is shaping the profession.

T

echnology is a disruptive
force that affects almost every
industry,
from
artificial
intelligence and robotics, to
3D printing, augmented
reality, cloud computing and blockchain.
The restructuring industry is no different.
Change is coming, and it’s already begun
to impact on our profession!

Data analytics allow us to
capture the data in a user
friendly manner and then
allow the advisor to apply
analytical techniques to the
entirety of the data set.
Not only do we need to be familiar
with the technology that is disrupting our
clients’ business models, but we must, as a
profession,
understand
how
such
technological innovation can influence our
own business practices around advising
clients and in undertaking insolvency.

Embracing futurology
Naturally, there are winners and losers with
each technological leap. So how do we use
technology
to
our
advantage
as
restructuring
advisors
and
create
opportunities, not threats, for our industry?
|
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There are many ways in which
technology is changing and enhancing our
respective business models and the way
that we as a profession deliver our advice –
examples include:
Big data analytics
As a result of the digital age, more data is
being produced and recorded than ever
before. Big data analytics is a powerful
development that blends statistics with easyto-interpret user interfaces. Increasingly this
allows an advisor to identify issues more
quickly and identify strategies to impact on
business performance.
As restructuring professionals our days
of physically searching through volumes of
documents and samples of financial
information are limited. Data analytics
allow us to capture raw system-generated
information in a user-friendly manner and
then allow the advisor to apply analytical
techniques to the entirety of the data set, to
form
quicker
and
more
definite
conclusions on drivers of performance, and
how to best influence these drivers in a
turnaround situation. One example of this
could be identifying specific times/dates
where sales decline across a network of
business points of sale. Capturing that
information would require access to time
stamped sales data over a significant
period, for example during at least a one
year period and all trading locations. That
volume of data can now be captured and
analysed in a short timeframe by one
individual, and graphically illustrated with
dynamic functionality.

Key performance indicators, once
identified, can even be captured into a
smartphone/tablet app – allowing clients
and the advisor to pull and update a
dashboard of key operating metrics in
almost real time to show how the data is
uploaded on systems. This may also have
an informative impact on the decision to
trade a business during insolvency.

Clients are changing the way
they do business and if we
want to remain expert
advisors to them we must
continue to innovate and
work creatively.
The decision to trade should be kept
under constant review to ensure that
creditor interests are being maintained and
that a better outcome can be achieved
relative to a shut down. With better and
more real time data access through big data
analytics, the IP will be better positioned to
take decisions on specific divisions to stem
losses and trade with a view to achieving a
sale.
Artificial intelligence (AI)
The commercial usage of AI is also ever
evolving and has received a lot of media
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Annabel Gillham and Mercedes Samavi explain how insolvency practitioners
can build a roadmap for the incoming General Data Protection Regulation.

W

ith the General Data
Protection Regulation
(GDPR) right around
the corner, insolvency
practitioners (IPs) in
the UK should start to think about how the
new legislation will affect their approach to
company and practitioner data during
insolvency processes, and in what ways IPs
should re-configure their approach to data
protection.

The UK government has
now signalled that, Brexit
notwithstanding, it intends
to incorporate the GDPR
into domestic legislation,
as part of the new UK
Data Protection Bill.

coordinate how each country’s data
protection authorities interact with each
other. In the UK, the GDPR will override
the existing Data Protection Act 1998 (the
DPA) with immediate effect from 25 May
2018. The good news is that many of the
concepts in the GDPR are familiar territory
and reflect existing obligations under the
DPA; however, there are also a whole host
of new obligations, which will almost
inevitably require a change to policies and
practices. Organisations should make sure
that such changes are put in place in good
time before May 2018, as the consequences
of failing to comply are steep (indeed, the
potential sanctions are 4 per cent of global
annual turnover or €20m). This affects IPs
in two ways: first, they will need to be aware
of their GDPR obligations so that they can
identify any compliance issues (and
consequent financial risk) for the
companies or individuals in respect of
which they are appointed; second, IPs will
need to comply with the GDPR in respect
of personal information they hold or
generate in their personal capacity as part
of their appointment.

What is the GDPR?

Setting the scene

The GDPR, it is hoped, will update and
harmonise data protection principles
across all EU member states, and

It is helpful to clarify what types of data an
IP might hold in an insolvency process and
in what capacity.

Editor recovery@r3.org.uk

In any given insolvency arrangement,
there will be two types of personal
information for IPs to consider:
1. Personal information that is attributable
to the activities of the insolvent
company (or individual) for whom they
act; for example, this could be personal
information on the company’s
customers or employees (company
data).

The good news is that many
of the concepts in the GDPR
are familiar territory and
reflect existing obligations
under the DPA.
2. Personal information which they
generate as a result of their
responsibilities as practitioners; for
example, this could be information
regarding the company’s creditors,
debtors (to the extent these are natural
persons) and directors (practitioner
data).
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Rollings Butt LLP
6 Snow Hill, London, EC1A 2AY
T: 020 7002 7960
E: mail@rollingsbutt.com

New business contacts

The firm

Mike Rollings

Rollings Butt LLP is a niche firm of restructuring and insolvency
professionals based in the City of London.
We have a simple objective: to provide high quality, effective and
realistically priced advice and problem-solving services to the directors,
lenders, creditors and shareholders of companies in financial difficulties
or engaged in a restructuring or re-organisation process.

T: 020 7002 7961
M: 07979 706737
E: mike.rollings@rollingsbutt.com

Steve Butt
T:020 7002 7913
M: 07554 458858
E: steve.butt@rollingsbutt.com

UK office
London

Licensed insolvency
practitioners
Mike Rollings
Steve Butt

£POA

F: 020 7002 7788
www.rollingsbutt.com
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Moon Beever
Bedford House 21a John Street London WC1N 2BF
T: 020 7400 7770
F: 020 7400 7799

New business contacts

Frances Coulson
Managing Partner
Head of Insolvency
Department
020 7539 4114
fcoulson@moonbeever.com

Graham McPhie

Our clients

Partner
Insolvency Department
020 7539 4116
gmcphie@moonbeever.com

We act for a broad range of clients, from SMEs and their advisors to
global financial services and consumer goods businesses and all points in
between.

Our services

James Latham

We provide solutions in the following areas:
• Assessing the viability of underperforming and distressed businesses
and providing options analyses and recommendations to stakeholders
• Restructuring outside formal processes
• Group restructurings, often tax driven, involving solvent liquidations
and s110 schemes
• Managing formal insolvencies and fixed charge receiverships to provide
the best outcome for the stakeholders in general
• Advising directors on safeguarding their position
• Acting as expert witnesses and providing litigation support services in
respect of restructuring and insolvency related disputes

Partner
Insolvency Department
020 7539 4121
jlatham@moonbeever.com

Edward Saunders
Partner
Insolvency Department
020 7539 4113
esaunders@moonbeever.com

Richard
Saunders

Our recent experience
Our team has experience of a wide range of industries and sectors. Recent
work includes assignments in the following:
Financial services
• Secondary lenders
• Foreign exchange prime brokerage
• Insurance and reinsurance
• Financial advisors
Property and construction
• Residential and commercial development build-out
• Multi - tenanted commercial sites
• Environmental and trespass issues
• Planning gain
Technology and intellectual property
• Renewables
• Managed hosting
• Projections technology
• Technical information and research platforms
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Consultant and
non practising
Barrister
Insolvency Department
020 7539 4137
rsaunders@moonbeever.com

UK offices
Bedford House, 21a John Street,
London WC1N 2BF
260 Avenue West, Skyline 120,
Great Notley, Essex CM77 7AA
Tel: +44 (0) 8447 369775
Fax: + 44 (0) 1376 348 542

DX: 388 Chancery Lane
E: info@moonbeever.com

www.moonbeever.com

F

The firm moved in 2012, after almost a century in Bloomsbury Square, to
larger modern open plan offices in John Street bringing it closer to the
Law Courts and the City. Moon Beever’s Insolvency Department
continues to build upon its strong reputation for resolving complex
problems quickly and efficiently. The firm acts for HMRC as well as a
large number of insolvency practitioners nationwide who readily
acknowledge the firm’s ability to achieve practical and commercial results
at sensible cost.

Types of assignment undertaken
Apart from acting for insolvency practitioners, the insolvency team acts
for others who are affected by insolvency. The team has advised on a
range of issues from asset sales to complex employment matters. Acting
for office holders, the firm has also built a high reputation for dealing
with difficult property-related matters and transactional avoidance
litigation, regularly working on a conditional fee basis.
Moon Beever often provides advice and assistance on insolvency to firms
of solicitors outside London. It also maintains a regular presence in the
Companies and Bankruptcy courts. Senior members of the growing team
are all full members of the Insolvency Lawyers’ Association, Insol Europe
& International and of R3.
The Insolvency team offers broad experience in all areas of insolvency
and confiscation work. International contacts of the firm and cross-border
work undertaken shows steady increases which Frances Coulson and
Graham McPhie continue to develop.

Services offered
Members of the firm have advised and acted in a number of substantial
voluntary arrangement and administration matters. Moon Beever is also
able to offer comprehensive practice advice and technical assistance to its
practitioner clients. Nevertheless, the firm retains a strong bias towards
contentious work, specifically:
• bankruptcy and compulsory liquidation issues
• provisional liquidations and interim receiverships
• antecedent transactions, wrongful trading and misfeasance claims
• asset and debt recovery (both national and international)
• cross-border insolvency
• property litigation
• Company Directors’ Disqualification Act proceedings
• retention of title claims and litigation
• employment and partnership issues
• administration orders.

Overseas offices
Brussels / Washington DC
T: +32(0)24130030
T: +12023317900
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RECOVERY is a membersonly publication. To find out
more please contact the R3
membership department on
020 7566 4238.
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